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HEALTH OF INSURED 
By Fred. S. Knight 


A provision in an application for life insurance that there should be 
no liability on the part of the company until the policy was delivered while 
the applicant was in good health is not a condition precedent, and the state- 
ment by the applicant that he received the policy while in good health 1s 
not a warranty but only a representation of opinion which will n ot avoid 
the policy unless fraudulently made. Such was the decision of the S upreme 
Court of Oklahoma in United Benefit Life Insurance Co. v. Knapp, 51 
Pacific (2d) 963; 86 Insurance Law Journal 1023. 


On July 6, 1931 Elmo Knapp made application with an agent of the 
defendant for a $1,000 life insurance policy, naming his father as bene- 
ficiary. The application was upon a “non-medical” form and in answer- 
ing the numerous questions contained therein as to the condition of his 
health Knapp stated that he was in good health at that time. He also 
agreed in the application that “there shall be no liability hereunder until a 
policy shall be issued, and delivered to me in good health.” The soliciting 
agent carried the application around with him for several days and upon 
payment of the initial premium, mailed it to the company, first having 
changed the date from July 6, to July 16, 1931. On July 21, 1931 the 
applicant went to a hospital where it was ascertained that he was suffering 
from lymphatic leukemia and was in a very serious condition. Despite 
several blood transfusions he died on September 14, 1931. On the trial 
of the suit on the policy the evidence was conflicting as to the date of the 
delivery, plaintiff’s evidence being that it was delivered prior to July 21, 
1931 the date when Knapp went to the hospital and defendant's evidence 
being that it was delivered subsequent to that time. 

In sustaining the judgment of the trial court in favor of the plaintiff 
beneficiary, the Supreme Court of Oklahoma held that the provision in 
the application that there should be no liability on the part of the company 
until the policy was delivered to the insured while in good health did not 
constitute a condition precedent and that the statement by the applicant 
in his receipt for the policy that he was then in good health was not a war- 
ranty which would avoid the policy but merely a representation of opinion 
which would not have that effect unless fraudulently made. 

Conceding that answers in an application to questions as to the health 
of the applicant are mere statements of opinion, we can not perceive how 
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any question of opinion is involved in the provision that no lability on the 
part of the company shall exist until the policy is delivered while the 
applicant is in good health. 


APPLICATION FOR REINSTATEMENT 


An insurance company is entitled to a reasonable time in which to 
take action on application for reinstatement. The question is what con- 
stitutes a reasonable time. In Foley v. New World Life Insurance Co., 
52 Pacific (2d) 1264; 86 Insurance Law Journal 1065, the Supreme Court 
of Washington held that where the application was received shortly 
before 10 o’clock on a Saturday morning and thereafter was in regular 
course of procedure through the office until closing time at noon, there 
had been no unreasonable delay in acting on the application where the 
insured was fatally injured on the evening of the same day and died 
some time prior to the opening of the office of the company on the follow- 
ing Monday morning, before final action on the application had been 
taken. é 

Two policies issued on September 2, 1931 on the life of Oswald D. 
Foley contained provisions permitting their reinstatement after default in 
the payment of premiums, upon production of evidence of insurability 
satisfactory to the company and the payment of all past due premiums. 
The policies lapsed for failure to pay the premiums due September 2, 
1933. Oral application to an agent for the reinstatement of the policy was 
annswered by the company by letter under date of October 18, 1933 to 
the effect that it would be necessary for the insured to make written 
application and a form was enclosed to be executed by him. The applica- 
tion contained an agreement that the policy should not be deemed rein- 
stated by reason of any cash paid for settlement made in connection with 
the application unless or until the company at its home office in acting 
upon the application should have reinstated the policy during the appli- 
cant’s lifetime and good health. The application was received at the 
office of the company on Saturday, October 21, at 9:56 a. m. and from 
that time until the closing hour, 12 noon, it was in regular course of routine 
procedure through the office. It did not reach the desk of the actuary 
who had the final duty of passing on it until 9 a, m. Monday, October 23. 
The insured was fatally injured in an automobile accident about 7:45 p. 
m. on Saturday, October 21 and died about 7:30 a. m. on Monday, Octo- 
ber 23. 

On appeal from the judgment in favor of the insurance company it 
was held that the right of reinstatement was conditioned upon the terms 
of the policy and that where the application for reinstatement provided 
that the policy should not be reinstated until the insurer acted upon the 
application, the insurer was entitled to a reasonable time to act thereon. 
The evidence was sufficient to show as a matter of law that the company 
did not unreasonably delay in acting on the application. 
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LIFE 


MUTUAL LIFE INS. CO. OF NEW YORK v. SAYRE. No. 5579. 
Circuit Court of, Appeals, Third Circuit. Oct. 17, 1935. 
79 Federal Reporter (2d) 937. 
1. INSURANCE. 


In action on life policies, evidence of measurements and physical character- 
istics of partially decomposed torso around which was belt bearing initials of 
insured held to support finding that torso was that of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

In action on life policies, evidence that insured was in good health, that he had 
declared on January 7, 1931, that he would be home in fifteen minutes, that neither 
he nor his automobile were thereafter seen, and that his torso which was found over 
two years later had been in water for long period, held to support finding that 
insured died on or about January 7, 1931. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. INSURANCE. 

In action on life policies containing double indemnity provision in case of death 
by external, violent, and accidental means, evidence that insured, who was in good 
health, and who had declared intention of going home, was not thereafter seen, and 
that his decomposed torso was found two years later, held sufficient to take to jury 
question of how death occurred. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4, INSURANCE. 

In action on life policies containing double indemnity provision in case of death 
by external, violent, and accidental means, evidenced by visible contusion or wound, 
instruction that finding of insured’s dismembered body was full compliance with 
terms of policy held prejudicial error, where testimony was that condition of body 
was due to normal decomposition. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from the District Court of the United States for the Eastern District of 
Pennsylvania; George A. Welsh, Judge. 

Action by Edna B. Sayre against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. 

Judgment affirmed on condition of remittitur. 

Arthur G. Dickson, of Philadelphia, Pa. (Frederick L. Allen, of New York 
City, of counsel), for appellant. 

Ruby R. Vale and John W. Dickerson, both of Philadelphia, Pa., for appellee. 

3efore Buffington, Davis, and Thompson, Circuit Judges. 

Davis, Circuit Judge. 

The Mutual Life Insurance Company issued on the life of James R. Sayre three 
policies of a face value of $1,000, $25,000, and $25,000, respectively. They were in 
force on January 7, 1931. The policy for $1,000 and one for $25,000 provided for 
the payment of double the face value of the policies in the case of death occurring 
solely as the result of external, violent, and accidental means. The plaintiff, Edna 
B. Sayre, the wife of James R. Sayre, was the beneficiary in the policies. 

On the evening of January 6, 1931, Mr. Sayre played the card game of con- 
tract bridge at the Penn Athletic Club in Philadelphia, until nearly 1 o’clock in 
the following morning. He left the club shortly thereafter and took one of the 
players in a roundabout way, to prolong a discussion of the principles of the game, 
to the vicinity of the home of the player, at or near Twenty-First and Pine streets. 
The insured remarked casually, as he bade his passenger good night, that he would 
be at home, in Wynnewood, within fifteen minutes or so, and he drove his large 
car when last seen north on Twenty-First street, from Pine street, in the general 
direction of his home. 

The insured did not reach his home. He was not seen thereafter alive, aud 
an intensive search and check failed to reveal a trace of him or his car. 

On May 5, 1933, two young men discovered a human torso lying in a pool of 
water or gully on the bank of the Schuylkill river, near the confluence with the 
Delaware river. The body was without head, arms, left foot, and the right leg 
below the knee. The flesh of the torso was in an advanced stage of decomposition 
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with certain of the internal organs missing. It was covered with grease and tar 
and contained in cavities therein considerable dirt, leaves, and sticks. 

There was no clothing on the torso except a leather belt which was around the 
middle above the hips. This belt was held together by a gold buckle on which the 
initials “J. R. S.” were engraved. 

Two autopsies were made of the body; and the several physicians who attended 
them, including two of the representatives of the defendant, were of the opinion 
that the torso was that of an adult male of about forty years of age and between 
five feet six and one-half inches and five feet eight inches in height. They were 
further of the opinion that the body had been in the water for a long period of 
time, for more than one year, at least, but no definite period of time could be 
established. Dr. Wadsworth, a physician of wide experience, said that his “best 
conclusion” was that the body had been in the water “probably over two years.” 

The insured was about five feet six or six and one-half inches in height and 
in the forty-first year of his life when he disappeared. 

The insurance company refused to pay the insurance, and the plaintiff, Edna B. 
Sayre, brought this action in assumpsit to recover the face value of the one policy 
and double the face amount of the other policies on the life of the insured. The 
case was tried to the court and a jury which gave its verdict for the plaintiff in the 
sum of $77,000. After denying a motion for a new trial, the court entered judgment 
on the verdict and the defendant appealed. 

The plaintiff in her statement of claim averred that the insured died on Januarv 
7, 1931, at Philadelphia, as a result of bodily injury effected solely through external, 
violent, and accidental means. The defendant denied the death of the insured, death 
by accidental means, or that proof of death had been furnished. 

Before we need consider the alleged errors of law raised by the appellant, we 
should determine whether or not there was evidence to support the verdict of the 
jury. To justify the verdict there must be evidence to sustain the findings that: 
(1) The torso was that of the insured; (2) the insured died on January 7, 1931; 
and (3) he died from bodily injury effected solely through external, violent, and 
accidental means. 

[1] 1. It is hardly worth while to point out that there is substantial evidence, 
indeed the preponderance of the evidence, to support the finding of the jury that 
the torso was that of James R. Sayre. All of the facts, when considered together, 
point to that conclusion. The physical characteristics and measurements, the state 
of disintegration of the body, the belt and buckle, readily identifiable, found around 
the middle of the torso, are sufficient to make the verdict of the jury conclusive on 
that point. 

{2] 2. But the question as to when the insured died is more difficult. The plain- 
tiff averred in her statement of claim that the insured died on January 7, 1931. 
This the defendant denied categorically and the case was submitted to the jury on 
that theory. The fact that the insured died is now conclusive. The question is 
whether or not there was substantial evidence to support the finding of the jury 
that the insured died on January 7, 1931. The persuasive effect of the evidence is 
for the jury alone to determine. 

As we have said, the fact of death is established, and we are now concerned 
with the question of whether or not there was evidence, and not mere speculation 
on the part of the jury, to support its finding as to the time of the death of the 
insured. 

It is true that there is little testimonial or direct evidence of the time of the 
death. We must examine the facts offered in the evidence below to determine if 
they are sufficient to sustain the verdict of the jury as to the time of death. 

The insured disappeared in the morning of January 7, 1931. His body was 
found on May 5, 1933, approximately two years and four months after his disappear- 
ance. The medical experts could not establish with certainty how long the insured 
had been dead, and their opinions as to the length of the time that the body of. the 
insured was in the process of disintegration varied from “more than one year” to 
“probably over two years.” 

There was evidence that the insured was a person of substantial means, con- 
tentedly married, and in good health. He and his wife maintained a home suitable 
to their stations in life. He was regular and temperate in his habits and_thor- 
oughly interested in his surroundings. In short, the evidence strongly repels any 
reason why he would abandon his home and change his usual mode of living without 
warning. 
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The facts (which we will restate) occurring on the night of his disappearance, 
in the light of the background of the insured’s life, indicate the probability of his 
death on that evening. The insured played contract bridge at his club. He was 
intensely interested in the principles of the game and played past his usual hour. 
After the game was ended he leisurely an one of the players, who was con- 
sidered an ‘comett, to the vicinity of his home in order to prolong a discussion of 
the game. When this player th: inked the insured for going out of his way to bring 
him home, the insured casually stated that he would be home in fifteen minutes. 
Thereupon the insured drove his car north on Twenty-First-street from Pine street, 
which was in the proper direction toward his home. He was not seen alive after 
that and the whereabouts of his car was never discovered. No one, in his family, 
or otherwise, ever again heard from him. All of the facilities of investigation of 
modern police methods were immediately employed to search for him, but no trace 
was found of him until the discovery of his torso and no trace of his automobile 
has ever been found. 

Furthermore, the fact is established in this case that the insured died and that 
he died a considerable length of time prior to the discovery of his torso. The state 
of disintegration of the body is evidence of that fact. One expert medical witness 
testified that it was his best conclusion that the body had been in the water for a 
period probably over two years. 

Upon consideration of all the facts in this case, we are of the opinion that there 
was sufficient evidence from which a jury might conclude that Sayre died on or 
about January 7, 1931. The inference to be drawn from the facts and circum- 
stances makes it probable that the insured died during the night in which he dis- 
aries ared. Harvey v. Fidelity & Casualty Co., 200 F. 925, 928 (C. C. A. 6): Browne 

New York Life Insurance Co., - F. (2d) 62 (C. C. A. 8); Travelers’ Insurance 
os . Bancroft, 65 F. (2d) 963 (C. A. 10); Fidelity Mutual Life Association v. 
Mettler, 185 U. S. 308, 22 S. Ct. 662, 46 L. Ed. 922. 

This case does not come within the rules of law applicable to the disappearance 

of persons who are never thereafter discovered. The rules referring to such dis- 


appearances were discussed at length by Judge Stone in Claywell vy. Inter-Southern 
Life Insurance Co., 70 F.(2d) 569 (C. C. A. 8). 


[3] 3. The appellant finally contends as to the questions of fact that it was 
error for ie court to submit to the jury the issue of whether or not the death of 
the insured was the result solely of external, violent, and accidental means. This 
issue raises the question as to whether or not the appellee is entitled to recover 
twice the face value of two of the policies under double indemnity clauses contained 
therein. 

In the case of an extraordinary disappearance and the subsequent discovery of 
the dead body of that person under such circumstances as surround this case, we 
naturally think of suicide or foul play as the cause for the eventuality. But here 
we have to determine whether or not the insured died as a result of external, 
violent, and accidental means “of which, except in the case of drowning or asphyxia- 
tion, there is evidence by a visible contusion or wound on the exterior of the body.” 


The provision in the policies is substantially as follows: “The double indemnity 
will be payable upon receipt of due proof that the Insured died as a direct result 
of bodily injury effected solely through external, violent, and accidental means, 
independently and exclusively of all other causes, and of which, except in the case 
of drowning or asphyxiation, there is evidence by a visible contusion or wound on 
the exterior of the body, and that such death occurred (a) within ninety days 
after the date of such injury; provided that the Double Indemnity shall not be 
payable if death resulted directly or indirectly from disease or bodily or mental 
infirmity, or from self-destruction, whether sane or insane, or from military or 
naval service in time of war, or from any act incident to war, or from engaging in 
a riot or insurrection, or from committing an assault or felony, or from operating 
or riding in any kind of aircraft, whether as a passenger or otherwise, except as a 
fare-paying passenger in a licensed passenger aircraft provided by an incorporated 
passenger carrier and operated by a licensed pilot on a regular passenger route 
between definitely established airports.” 

We have concluded that the verdict of the jury established the facts of the 
death and the time at which the insured died. We have to determine next whether 
or not there is evidence from which the jury could conclude that the insured died 
of a bodily injury inflicted on him by external, violent, and accidental means; it 
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being required that there shall be evidence of the fatal injury in the form of a 
visible contusion or wound unless he died by drowning or asphyxiation. 

The fact of death having been established, there are four possibilities here: 
The insured died a natural death, he committed suicide, he was killed accidentally, 
or he was killed by another person. 

These possibilities are not supported by direct or testimonial evidence. The 
question is whether or not the circumstantial evidence presented is sufficient to 
support a verdict of a jury that the insured died by means within the terms of the 
policy. 

Concerning the logical principles of the admissibility of facts from which an 
inference is to be drawn to prove another fact, Dean Wigmore says: 

“The logical process by which any offered fact is receivable is inductiv 
the form: ‘Fact A is some evidence from which Faxt X may be inferred.’ 

“The potential defect in this process is that one or more other inferences or 
explanations of Fact A may be the true one, instead of the one alleged. But there 
can be no inflexible test of admissibility, in practical logic for judicial trials; since 
in different classes of facts the law must consider partly the differing views of 
human experience as to such facts, partly the relative practical availability of 
stronger facts, and partly the hardship of certain inferences if unfounded. 

“The general underlying principle is, for both circumstantial and testimonial 
evidence: A fact is admissible as evidence of a ‘factum probandum,’ if the infer- 
ence desired to be drawn from it to the ‘factum probandum’ is in human experience 
fairly capable of belief as possible or probable, having regard in a given case to the 
greater or less number of other and different inferences to which the fact is also 
naturally open.” Wigmore, Code of Evidence, § 212; Wigmore on Evidence 
30-33. 

That general rule refers to the admissibility of evidence by the trial judge in 
whose hands there is a broad discretion as to the relevancy of facts and matters 
offered for evidence. The question in an appellate court is whether or not that 
which is in evidence is substantial proof of the issues determined in the trial court. 
And in this case if the evidence satisfied the rule as to admissibility and the jury 
drew logical inferences from it, such inferences must be accepted as proof of the 
issues by the appellate court reviewing the case. 

There was evidence before the trial court that indicated the probability that 
the insured died by violence. His failure to reach his home on the night of his 
disappearance is contrary to every reasonable expectation. A thorough search was 
made for him. There were no indications of an automobile accident. His auto- 
mobile was never found. He was in good health. He was extremely interested in 
a preoccupation with which only a normal man would be concerned just prior to 
his disappearance, and he announced his intention casually of going directly home. 
His body was found over two years later in an advanced stage of decomposition 
that had been retarded by tar and oil acting as a partial preservative. From all the 
circumstances in the case, it is possible, but unlikely, that he died a natural death, 
committed suicide, or that he killed himself accidentally. The probability that he 
died of violence is strong enough to allow the jury to exclude those or other pos- 
sibilities and to permit the inference that his death was due to an assault and bat- 
tery by another person or persons. 


[4] If such an inference is drawn, a further one to the effect that the fatal 
injury was evidenced by a visible contusion or wound is permissible under proper 
instruction of the court. The plaintiff submitted the following point to the court 
to charge: “The finding of the dismembered body of the insured is a full com- 
pliance with the requirements of the instant policies of double indemnity insurance 
that there must be markings on the body of external contusions or wounds; and this 
not only because of the condition of the body, but also for the reason that the policies 


do not expressly exclude either the condition or production of the body as evidence 
of an external contusion or wound.” 


The court affirmed the point and added: “Members of the jury, I affirm that 
point, but I will again call your attention to the fact that the evidence given by the 
doctors showed that the dismemberment of the body was caused by disintegration. 
I affirm that point with that explanation.” 

We must rely here on medical testimony and observation. The appellee’s 
expert testified that the body of the insured bore no evidence of violence; that the 
condition of the body was due to normal decomposition; that it was impossible 
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to determine whether or not death was due to drowning or that death had occurred 
prior to the time the body reached the water. 

The court stated unequivocally to the jury that the finding of the “dismembered 
body” was a “full compliance” with the terms of the policy. There was no evi- 
dence to support that instruction. The evidence was to the contrary. It was neces- 
sary to establish, not only that the insured died as a direct result of bodily injury 
effected solely through external, violent, and accidental means, independently and 
exclusively of all other causes, but that such death, except in the case of drowning 
and asphyxiation, was evidenced by a visible contusion or wound on the exterior 
of the body, in order to recover double indemnity. There was no evidence what- 
ever of a visible contusion or wound on the exterior of the body. The undisputed 
testimony was that the condition of the body was due to normal decomposition. 
Accordingly, the production of the body was not a “full compliance,” as the court 
charged, with the terms of the policy. This instruction was erroneous and prej- 
udicial to the defendant. Consequently a new trial will be granted as to double 
indemnity unless the plaintiff files a remittitur for the difference between $77,000 
the amount of the judgment, and the face value of the polities, $51,000, with inter- 
est thereon from May 5, 1933, when the body was discovered and due proof of 
death was made, until the day of payment, for under the evidence she is without 
question entitled to this latter amount. 

We have examined and carefully considered the remaining assignments of error 
relating to the exclusion, effect, and admissibility of evidence and the refusal of the 
trial court to grant a new trial on the ground of after discovered evidence, and do 
not find that the court erred in its action upon them. 

If a remittitur is filed, the judgment as modified will be affirmed. 


7ETNA LIFE INS. CO. v. duBARRY. 
District Court, D. Oregon. Sept. 3U, 14s: 
12 Federal Supplement 664. 

1. INSURANCE. 5 a 

To allow beneficiary to profit by criminal act is contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. §§ 429, 448.) 
2. INSURANCE. we aes nal 

Provision of life policy containing disability benefit provision that no benefit 
would be paid for disability resulting from military or naval service by insured in 
time of war held to imply that disability benefits would be paid in all other cases, 
and to limit contractual exemptions to coverage to exemption specifically men- 
tioned. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
3. INSURANCE. a 

Self-mutilation for purpose of collecting disability benefits of life policy held 
not ground for cancellation of policy where policy did not exempt insurer from 
liability in such cases, and self-mutilation was not crime, or self-mutilation to 
facilitate payment of insurance benefits had not been declared contrary to public 
policy of state in which policy took effect. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
4. INSURANCE. = as Ase aa 8 1 

Provision of life policy containing disability benefit feature that policy should 
be incontestable after it had been in force for one year except for nonpayment of 
premium held not to restrict incontestability to any particular grounds of contest, 
but to be sufficiently comprehensive to embrace any and every defense. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
5. INSURANCE. wee ; 

Provision of life policy containing disability benefit feature that policy should 
be incontestable after it had been in force for one year except for nonpayment of 
premium held to preclude cancellation of policy after expiration of one year on 
ground that insured had intentionally mutilated himself for purpose of collecting 
benefits under policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Suit by the AStna Life Insurance Company against George H. duBarry. 

Decree for defendant. 
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Seun & Recken, of Portland, Or., for complainant. 

Ridgway, Johnson & Kendall, of Portland, Or., and Wilmon Tucker, of 
Wash., for defendant. 

McNary, District Judge. 

This is a suit to cancel a life insurance policy containing a disability benefit 
feature which provides that if the insured shall become totally and permanently 
disabled by the loss of both hands, he shall receive a stipulated sum as a monthly 
benefit. 

The complainant alleges that the defendant lost both of his hands through 
his own self-inflicted act: that defendant did intentionally discharge a shotgun 
and did through his own acts intentionally inflict said injuries for the purpose of 
collecting benefits under said policy. 

The decisive question is whether these allegations and supporting evidence, if 
true, would entitle the plaintiff to its desired relief. In other words, will the law 
permit the defendant to profit by his own wrong, as set forth in the complaint? 

In considering this question, the court must be guided by what is known as 
suicide cases, for the legal principles applicable to a case where an insured had 
committed suicide to accelerate the payment of his policy would control in a case 
where the insured had mutilated himself to hasten the payment of his disability 
benefits, unless there is an exception where the beneficiary is an executor or 
administrator and creditors have a vested right in the policy. 

The decisions of the courts of this country on the question presented are not 
in harmony, ‘but the weight of modern authorities sustains the conclusions here 
reached. 

The first case of this nature that came before the United States Supreme Court 
was Ritter v. Mutual Life Insurance Co. of New York, 169 U. S. 139, 18 S. Ct. 
300, 42 L. Ed. 693. The defense to the action on the policy was that the insured 
committed suicide. The court held that it was not contemplated by the policy that 
the company should be liable if death resulted from an act of the insured when of 
sound mind; that the death referred to in the policy was a death occurring in the 
ordinary life of the insured and not by his own violent act designed to bring about 
that event. It was there held that a policy expressly providing that the company 
should be liable in the event the insured should commit suicide would be void as 
against public policy. 

The conclusions announced in the above case were qualified by the same court 
in the later case of Whitfield v. Attna Life Insurance Co. of New York, 205 U. S. 
489, 27 S. Ct. 578, 579, 51 L. Ed. 895. The insured was a resident of Missouri and 
had committed suicide. In that state there was a statute providing that in suits 
upon policies of insurance “It shall be no defense that the insured committed sui- 
cide * * * and any stipulation in the policy to the contrary shall be void.” The 
court held that the statute was a legitimate exercise of the power of the state, and 
even if the statute could be regarded as inconsistent with public policy, it could 
not be disregarded, for it was in the province of the state to Fora the policy it 
deemed best, provided in so doing it did not conflict with the Constitution of the 
state or the Constitution of the United States. 

The last decision of the Supreme Court upon the question under consideration 
was in the case of Northwestern Mut. Life Insurance Co. v. Johnson, 254 U. S. 96, 
41 S. Ct. 47, 49, 65 L. Ed. 155. This was an action on two insurance policies. The 
first policy was payable to the wife of the insured, and the second policy was pay- 
able to his executor or administrator. The policy payable to the wife contained a 
provision that, “if within two years from the date hereof, the insured shall die in 
consequence of a duel or shall while sane or insane die by his own hand, then in 
every such case, this policy shall be void.” The insured committed suicide more 
than two years after the date of the policy. The question determined was whether 
the above provision prevented the company from denying liability. Justice Holmes, 
speaking for the court, said that the “object of the clause is plain and laudable— 
to create an absolute assurance of the benefit, as free as may be from any dispute 
of fact except the fact of death’; and held that such clause means that suicide of 
the insured after the specified time of two years would not be a defense. This case 
unqualifiedly overruled the opinion in the Ritter Case, wherein Justice Harlan held 
that a policy expressly providing that the company should be liable in the event the 
insured committed suicide would be void as against public policy. The policy pay- 
able to the executor or administrator had no provision as to suicide, but stipul: ited 
that “this contract shall be incontestable after one year from the date of its issue, 


Seattle, 
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provided the required premiums are paid.” A judgment in the lower court in favor 
of the personal representatives of the insured was affirmed. 

It plainly appears that the Supreme Court of the United States by its later 
decision is committed to the doctrine that suicide will not avoid an insurance policy 
unless it contained a provision declaring it shall be void in case of self-destruction 
of the insured or if it had been declared by legislative act or judicial edict to be 
against the public policy of the state to permit a policy to mature by reason of the 
suicide of the insured. 

{1] Cases have been cited holding that it is contrary to public policy to permit a 
recovery where an insured had been murdered by the beneficiary for the purpose 
of collecting the insurance and where an insured had burned his house for the 
same purpose. In these cases, crimes had been committed for the purpose of 
accelerating the payment of the policies, and obviously it is contrary to public policy 
to allow a beneficiary to profit by his criminal act. 

Suicide and self-mutilation are not crimes in the state where this policy took 
effect: neither had it there been declared to be contrary to public policy to permit 
an insured to quicken the payment of his policy by reason thereof. 

[2] It is provided in the contract of insurance that “no benefit will be paid or 
allowed hereunder for disability resulting directly or indirectly on account of military 
or naval service by the insured in time of war.” The language so employed clearly 
implies that benefits will be paid in all cases unless the disability resulted from such 
services. Furthermore, the application of the rule of construction expressio unius 
est exclusio alterius would limit the contractual exemptions to the coverage to the 
one specifically mentioned. 

|3] If the defendant intentionally injured himself for the purpose of collecting 
his disability benefits, it would not constitute a valid reason for the cancellation of 
the policy, for the act is not made a crime, and self-mutilation to facilitate the pay- 
ment of benefits has not been declared to be contrary to the public policy of the state 
where the contract became effective; and again the insurance contract does not 
exempt the insurer from liability in such cases. 

|4, 5] The policy in question provides that it shall be incontestable after it has 
been in force for a period of one year except for nonpayment of premiums. This 
provision is applicable to the income disability feature as well as the life insurance 
provisions. The injury to defendant occurred approximately eight years and nine 
months after the date of the policy. In discussing the meaning of a similar incon- 
testable clause, Justice Cardozo said, “It means only this, that within the limits of 
the coverage the policy shall stand, unaffected by any defense that it was invalid in 
its inception, or thereafter became invalid by reason of a condition broken.” Metro- 
politan Insurance Co. v. Conway, 252 N. Y. 449, 169 N. E. 642. 

The consensus of judicial opinions regarding the effect of an incontestable clause 
was clearly expressed by the Kentucky court in Sun Life Insurance Co. v. Taylor, 
108 Ky. 408, 56 S. W. 668, 94 Am. St. Rep. 383: “The language providing that the 
policy should be incontestable does not restrict it to any particular grounds of 
contest, but it is broad and comprehensive enough to embrace any and every defense 
which might have been made to it before the expiration of three years. To say that 
it has reference to one defense, and not to another, is writing into the policy terms 
which the very language of it excludes.” Of like effect is the recent decision of 
Court of Appeals of this Circuit in New York Life Insurance Co. v. Kaufman 
(C. C. A.) 78 F.(2d) 398. 

The incontestable clause in the insurance contract in question also bars plain- 
tiff’s right to its desired equitable relief. 

\ decree will be entered dismissing the complaint, and defendant will have a 
judgment for his costs and disbursements. 


METROPOLITAN LIFE INS. CO. v. JAMES. 8 Div. 626. 


Supreme Court of Alabama. Oct. 31, 1935. 
Rehearing Denied Dec. 12, 1935. 
161 Southern Reporter 371. 
1. INSURANCE. 


_In action on life policy, replication, merely restating allegations of the com- 
plaint that insured at time of delivery of policy was alive and that therefore 
defendant was not injured by any fraud of plaintiff in suppressing facts, held 
demurrable for failure to_traverse or confess and avoid plea that plaintiff fraud- 
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ulently procured possession of policy by concealing facts which it was his duty to 
disclose. ; 


(For other cases, see Insurance, Dec. Dig. § 641[1].) 


Appeal from Circuit Court, Lauderdale County; J. Fred Johnson, Jr., Judge. 

Action on a policy of life insurance by Jesse James against the Metropolitan 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Eyster & Eyster, of Decatur, and W. H. Mitchell, of Florence, for appellant. 

Simpson & Simpson and L. A. May, all of Florence, for appellee. 

Brown, Justice. 

This is the third appeal by the insurer. The first appeal is reported in Metro- 
politan Life Ins. Co. v. James, 225 Ala. 561, 144 So. 33, where a general statement 
of the case appears. The second appeal is reported, Id., 228 Ala. 383, 153 So. 759, 
wherein the averments of plea 17, held to be good in bar of plaintiff’s right to 
recover, are fully stated. For the error committed by the trial court in sustaining 
the plaintiff's demurrers thereto, the judgment was reversed. 

On the trial that followed the reversal, the defendant filed pleas 18 and 19, 
which, though the verbiage is not identical, are in substance the same as plea 17. 
The defense asserted by these pleas is that plaintiff, with intent to deceive, con- 
cealed from defendant facts known to plaintiff, which, in the circumstances, it 
was plaintiff's duty to disclose, and thereby fraudulently procured possession of 
the policy, while if he had disclosed such facts the policy would not have been 
delivered to him. 

To these pleas the plaintiff, after general replication taking issue thereon, 
interposed three replications designed 1-a, 2-a, and 6-a, all in substance the same. 
The last mentioned states more fully the plaintiff's contention. It avers: “That 
the assured at the time of the delivery of said policy, as described in said pleas, 
was alive, and therefore if there was any fraud on the part of the plaintiff in 
suppressing any facts, the defendant was not injured thereby.” 

The defendant interposed a demurrer to said replications, taking the points, 
among others, that “said replication fails to allege that plaintiff was not guilty in 
participating in fraudulently obtaining said suit policy”; that “said replication fails 
to allege such facts as would be sufficient to justify plaintiff in failing to dis- 
close to defendant the reports and rumors which said plaintiff heard and was in 
possession of at the time he procured the policy”; and that “said replication does 
not deny nor traverse the material allegation of said plea that at the time Jesse 


James paid the premium and obtained the policy that he had heard that Roosevelt 
James was drowned. 


The trial court overruled the demurrer, and this ruling raised the question of 
major importance on this appeal. 

The contention of appellant is that the delivery of the policy was essential to 
the completion of the contract, and, taking the averments of the pleas as true, its 
delivery was superinduced by fraud practiced by the plaintiff; that the law will 
not permit him to profit by his wrongful act; therefore, though the replications 
confess the fraud set up in the pleas, they do not avoid its effect in law. 

The appellee’s contention, on the other hand, is: First, that the pleas are 
defective in failing to allege that the insured, Roosevelt James, was in fact dead 
at the time of the delivery; and, second, if said insured was in fact alive as 
alleged in said replications, no injury resulted from the alleged fraud, and fraud 
without injury cannot be made the basis of an action or ground of defense. 

It is well-settled that fraud without damage therefrom cannot be made the 
basis of an action at law. Oates v. Glover, 228 Ala. 656, 154 So. 786. Neverthe- 
less fraud practiced by one who seeks affirmative relief at law or in equity may 
be made a ground of defense, though the adverse party suffers no injury or 
damage from such fraud. This, because the law will not permit one to profit 
by his own wrong. Hall v. Santangelo et al., 178 Ala. 447, 60 So. 168; 12 R.C.L. 
396, § 145. 

[1] On the two former appeals it was here ruled that it was essential to the 
completion of the contract that the policy be delivered to the insured; that the 
plaintiff by his complaint assumed the burden of showing that the insured died 
after the completion of the contract and while it was in force. 

Said replications, therefore, set up nothing new, but merely restated the aver- 
ments of the complaint more specifically, and while this much is permissible, “the 
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matter more specifically stated, must, in legal effect, either traverse the plea, or 
confess and avoid it.” Holczstein et al. v. Bessemer Trust & Savings Bank, 223 
Ala. 271, 136 So. 409, 415; McNeill v. Atlantic Coast Line Ry. Co., 161 Ala. 319, 49 
So. 797; Matthews v. Farrell, 140 Ala. 298, 37 So. 325. 

The court erred in overruling the demurrer to said replications, and for this 
error the judgment must be reversed. Inasmuch as the issues will be different 
on another trial, we deem it unprofitable to treat the other questions argued. 

Reversed and remanded. 

Gardner, Bouldin, and Foster, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. MILLER. 4 Div. 839. 
Supreme Court of Alabama. Dec. 19, 1935. 
164 Southern Reporter 742. 
I. INSURANCE. ; : 

Insurance contracts are liberally construed in favor of insured, and equivocal 
or doubtful words, expressions, and provisions are construed against insurer, 
especially with regard to forfeiture clauses. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2, INSURANCE. 
Where insurance contracts are unambiguous, they will be enforced as written. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Fraternal certificate providing that when cash surrender value had been con- 
sumed in loans advanced and interest thereon certificate should be void, and that 
in application of loan values monthly payments over full number of years indicated 
would be considered, held not to provide for increase of cash value of reserve 
after default in premiums so as to extend coverage beyond date of death of 
insured, but to provide for extension of certificate only to extent of premiums 
covered by cash surrender value at time of default less amount of loans against 
policy and interest thereon, in absence of cash payment of premiums or interest 
on loan. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from Circuit Court, Houston County; D. C. Halstead, Judge. 

Action on a policy of life insurance by M. A. Miller, as administrator of the 
estate of E. L. Dowling, deceased, against the Sovereign Camp of the Woodmen 
of the World. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Harry K. Martin, of Dothan, for appellant. 

Tompkins & Ramsey, of Dothan, for appellee. 


BENE v. NEW YORK LIFE INS. CO. No. 4—4048. 
Supreme Court of Arkansas. Nov. 25, 1935. 
87 Southwestern Reporter (2d) 979. 


3. INSURANCE. ; ; . 

Where life policy provided that amount available upon default in payment of 
premiums for extended insurance was cash surrender value as determined by 
reserve on face of policy at date of default less surrender charge, insurer could 
deduct surrender charge in determining amount of extended insurance to which 
insured was entitled upon default, since surrender charge in absence of statute is 
not prohibited by public policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M 
Mann, Judge. 

Suit by Sylvia Bene against the New York Life Insurance Company. From 
the judgment, plaintiff appeals. 

Affirmed. 

Isgrig & Robinson, of Little Rock, for appellant. 

Louis H. Cooke, of New York City, and Rose, Hemingway, Cantrel! & Lough- 
borough, of Little Rock, for appellee. 

Menafrrfy, Justice. 

The appellant brought this suit in the Pulaski circuit court to recover $1,969, 12 
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per cent. a and a reasonable attorney’s fee, against the appellee. Appellant 
was the beneficiary in a policy of insurance issued by the appellee, insuring the 
life of appellant’s husband, in the sum of $2,000. The insured died on March 11, 
— and due notice was furnished the insurance company. There was an indebted- 
due the company from the insured in the sum of $85.90, and a dividend due of 

72, leaving a net indebtedness due the company of $30.18. 

The appellee answered denying the material allegations in the complaint. It is 
agreed that the yearly premiums tor the years of 1925, 1926, and 1927 were paid 
in cash, and that the premium due for the year 1928 was paid by a loan on the 
policy. It is agreed that the premium for 1929 was not paid. 

The evidence introduced by appellee tended to show that when the policy 
lapsed there was not sufficient reserve to pay for extended insurance to the 
insured’s death. Evidence was introduced showing that a surrender charge was 
necessary if the policy was surrendered or lapsed from the third to the ninth 
years. 

The policy contains the following provisions: 

“After three full years’ premiums have been paid, the insured may within three 
months after any default in payment of premium or within thirty days after any 
anniversary if the policy has become fully paid, surrender the policy, and 

“1. Receive its Cash Surrender Value: or 

Receive the amount of participating Paid-up Insurance which the cash 
surrender value at date of default less any indebtedness hereon will purchase, 
payable at the same time and on the same conditions as this policy, but without 
disability or double indemnity benefits. The Insured may at any time obtain a 
loan on such paid-up insurance, or surrender it for its cash surrender value; or 

If the policy be not surrendered for cash or for paid-up insurance mec 
three months after default in payment of premium, its cash surrender value 
date of default, less the amount of any indebtedness, shall automatically sacchinn 
Continued Insurance from the date of default for the face of the policy plus any 
dividend additions and less any indebtedness to the company. The Continued 
Insurance shall be without future participation and without the right to loans, 
cash surrender values, disability of double indemnity benefits. 

“The Cash Surrender Value shall be the reserve on the face of the Policy at 
the end of the insurance year or, in event of default, at the date of default 
(omitting fractions of a dollar per thousand of insurance) and the reserve on 
any outstanding paid-up additions, plus any dividends standing to the credit of 
the policy, and less a surrender charge for the third to the ninth years, inclusive, 
of not more than one and one-half per cent of the face of the policy. Such 
reserve will be computed on the basis of the American Table of Mortality and 
interest at three per cent, and the amount of paid-up insurance under (2) and 
the term of the continued insurance under (3) will be computed on the same 
basis at the attained age of the Insured on the date of default. 

“The values in the table opposite are computed in accordance with the above 
provisions, assuming that premiums have been duly paid for the number of years 
stated, that there is no indebtedness to the Company, no outstanding paid-up addi- 
tions, and no dividends standing to the credit of the policy; the surrender charge, 
if any, has been deducted.” 

It is unnecessary to set out the evidence because there is no dispute about the 
facts. The only question presented for our consideration is: Was the appellee 
justified in making a surrender charge in this case? 

The policy provides that the cash surrender value shall be the reserve on the 
face of the policy at the end of the insurance year, or, in the event of default, 
at the date of default, and the reserve on any outstanding paid-up additions, plus 
any dividends, standing to the credit of the policy, and less a surrender charge 
for the third to the ninth years, inclusive, of not more than 1% per cent. of the 
face of the policy. It will be seen that the contract itself provides "fot a surrender 
charge. It is agreed that if this surrender charge is a proper charge, and not 
prohibited by public policy, that the insurance was not extended to the time of the 
insured’s death; but that if the surrender charge was prohibited by public policy. 
that the insurance was extended beyond the death of the insured, and appellant 
would be entitled to recover. 

The appellant states that the main question is whether appellee was justified 
in making a surrender ~— in this case. Appellant calls attention to the case 
of Security Life Ins. Co. v. Watkins, 189 Ky. 20, 224 S. W. 462. This case was 
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decided by the Supreme Court of Kentucky in 1920. The contention of the 
insurance company in that case was that the Kentucky statute applied to domestic 
companies only, and not to foreign corporations. The statute impliedly prevented 
an insurance company from making a surrender charge. We have no such statute 
in this state. 

Appellant next calls attention to Boozer v. Anderson, 42 Ark. 167. In that 
case the note provided that if it became necessary to collect the note, that the 
maker would pay attorney’s fee of 10 per cent. on the amount that should be 
recovered. The court held that that was a penalty and the provision for attorney’s 
fee was void. The note itself bore 10 per cent. interest, the maximum amount 
allowed under the Constitution, and it could have been nothing else but a penalty. 
The court in that case, however, said that about the validity of such stipulations, 
there has been and is great diversity of judicial opinion. 

The surrender charge in the policy in this case is not a penalty, but it is 
expressly agreed in the policy that the surrender value shall be the reserve, plus 
any dividends standing to the credit of the policy, and less a surrender charge 
for the third to the ninth year inclusive, of not more than 1% per cent. of the 
face of the policy. 

The next case to which appellant calls attention is United States Life Ins. 
Co v. Spinks, 126 Ky. 405, 96 S. W. 889, 895, 103 S. W. 335. The opinion in that 
case also construed a statute, and after discussing the statute at some length, and 
the facts in the case, the court said: “Having determined to prevent forfeitures, 
the next step for the Legislature was to provide a plan by which the value of 
the defaulted policy might be justly and correctly ascertained.” 

We have no such statute in Arkansas, and the evidence in this case shows 
that the surrender charge in the contract was a fair and equitable charge. The 
evidence is given in general terms, statements made as to the cost of procuring 
the insurance, but there is no evidence tending to show what any of the particular 
items of cost consist of. But, as we have said, we have no statute here, and the 
question is whether public policy prohibits the surrender charge. 

In 50 C. J. 858, the rule with reference to public policy is stated as follows: 
“Nevertheless, with respect to the administration of the law, the courts have 
frequently quoted and often approved of the statement that public policy is that 
principle of law which holds that no one can lawfully do that which has a 
tendency to be injurious to the public or against the public good; that rule of 
law which declares that no one can lawfully do that which tends to injure the 
public or is detrimental to the public good; the principles under which freedom 
of contract or private dealing is restricted by law for the good of the community. 
Public policy has been said to be synonymous with policy of the law, and also has 
been defined as the public good.” 


[3] The question involved in this case was decided by the Court of Appeals 
of the Eighth Circuit. The court said in that case that the table introduced showed: 
“The loan and surrender values under this policy shall be based upon the Actuaries’ 
Table of Mortality, with four (4) per cent. interest per annum, and the net value 
thereof is the entire reserve, less not more than two and one-half (24) per cent. of 
the amount insured by the policy.” Inter-Southern Life Ins. Co. v. Zerrell, 58 
F.(2d) 135, 136. 

The court also said in that case: “The policy was an Arkansas contract, and it 
is conceded that there was no statutory requirement that the insured have the 
benefit of the entire reserve in case of default in the paymnt of premiums. There- 
fore the amount available for the purchase of extended insurance depends upon 
the terms of the policy.” 

The court further said in that case: “Contracts of insurance, like other con- 
tracts, must be construed according to the terms which the parties have used, to be 
taken and understood, in the absence of ambiguity, in their plain, ordinary, and 
popular sense.” 


The surrender charge provided for in insurance policies has been discussed and 
upheld where there was no statute prohibiting such charges, in Gilley v. Missouri 
State Life Ins. Co., 116 Tex. 43, 273 S. W. 825, 285 S. W. 807; Erickson et al. v. 
Equitable Life Assurance Society, 193 Minn. 269, 258 N. W. 736. 

We have no statute in this state which prohibits the making of the contract 


here involved, and it is not prohibited by public policy. The judgment of the 
circuit court is therefore affirmed. 
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DENNIS v. EQUITABLE LIFE ASSUR. SOC. et al. No. 4—4054. 
Supreme Court of Arkansas. Nov. 25, 1935. 
Rehearing Denied Dec. 23, 1935. 

88 Southwestern Reporter (2d) 76. 

1. INSURANCE. 

Beneficiary under group policy designating classes of preference beneficiaries 
must be determined as of death of insured, and prior to that time no particular 
individual has vested interest in policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. ‘ 

Widow who was married to insured after issuance of group life policy, and 
was thereafter divorced but remarried insured before his death, held entitled to 
insurance as against claim of children, where — provided for preferential pay- 
ment to widow as beneficiary, and then to children. 

(For other cases, see Insurance, Dec. Dig. § 585[4].) 

3. INSURANCE. 
Statement of insured, after being taken to hospital, that group insurance money 
should be paid to his children held insufficient to fix beneficiaries, where beneficiary 
agreement provided for preference of widow. 
(For other cases, see Insurance, Dec. Dig. § 587.) 
4. INSURANCE. 
_ Order requiring insurance company to pay interest on fund which it deposited 
in court for determination of rival claims held not improper, where insurance com- 
pany failed to file interpleader within reasonable time after dispute arose, but waited 
until it was sued. 

_ (For other cases, see Insurance, Dec. Dig. § 598.) 
5. INSURANCE. 

Refusal to impose penalty on insurance company or to charge it with attorney's 
fee held not error in action on policy involving rival claims, where company when 
sued did not dispute its liability. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Pulaski Chancery Court; Frank H. Dodge, Chancellor. 

Suits by Pearl Dennis against the Equitable Life Assurance Society and the 
Standard Oil Company of Louisiana, in which defendants interpleaded other claim- 
ants to proceeds of policy and death benefits sued for. From the decree in the first 
suit refusing to charge penalty and attorney’s fee in her favor against defendant 
insurance company, and from the decree in the second suit in favor of interpleaded 
claimants, plaintiff appeals, and defendant insurance company cross-appeals on 
account of a charge of interest, and the interpleaded claimants, minor children of 


the insured, cross-appeal from the decree in the first suit awarding the insurance 
fund to plaintiff. 


Affirmed. 

A. L. Rotenberry, of Little Rock, for appellant. 

D. K. Hawthorne, of Little Rock, for cross-appellants. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellee, 
Equitable Life Assur. Soc. 


Moore, Gray, Burrow & Chowning, of Little Rock, for appellee Standard Oil 
Co. of Louisiana. 


NEW YORK LIFE INS. CO. v. REDMON. No. 4—4080. 
Supreme Court of Arkansas. Dec. 16, 1935. 
88 Southwestern Reporter (2d) 324. 

1. INSURANCE. 

In action on life policy for double indemnity, which policy provided should not 
be payable in case of suicide, burden of proving suicide was on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
2. INSURANCE. a 

Whether death of postmaster found dead in post office vault as result of pistol 
shot entering his head behind ear, without leaving powder burn, committed suicide, 
held question of jury in action to recover double indemnity under life policy, where 
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evidence showed that deceased was a good citizen and not extravagant or largely 
indebted. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action by Maud Redmon against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

James B. McDonough, of Ft. Smith, and Louis H. Cooke, of New York City, 
for appellant. 

Partain & Agee, of Van Buren, for appellee. 

McHAneEy, Justice. 


Appellee is the beneficiary in a policy of life insurance issued by appellant to her 
husband in the sum of $1,000. The policy provided for double indemnity in the 
event “that the death of the insured resulted directly and independently of all other 
causes from bodily injury effected solely through external, violent and accidental 
means, and occurred within ninety days after such injury.” Another clause in the 
policy provided: “Double indemnity shall not be payable if the insured’s death 
resulted from self-destruction, whether sane or insane.” The insured died on 
January 16, 1934, while the policy was in full force and effect, under such circum- 
stances as induced the appellant to believe that he committed suicide. It therefore 
declined to pay double indemnity, but did pay the principal sum of $1,000 under an 
agreement that such payment should not prejudice its rights. Appellee brought this 
action to recover an additional $1,000 under the double indemnity provisions above 
quoted, = a trial resulted in a verdict and judgment in her favor. 


{1, 2] Appellant’s principal contention for a reversal of the judgment against 
it is that the undisputed evidence shows that the deceased intentionally took his own 
life, and that the court, therefore, erred in refusing to direct a verdict in its favor 
at its request. The facts, briefly stated, are as follows: Mr. Redmon was the post- 
master at Sallisaw, Okl. On the morning of January 16, 1934, the day of his death, 
two post office inspectors appeared at said post office to examine his records and 
check up his accounts. Mr. Redmon, who was at the post office, was notified of 
their presence, met them, and they advised him of the object of their visit. They 
immediately entered upon their duties. One of them and Mr. Redmon entered the 
vault to get the records, books, papers, cash, stamps, etc., which they required in 
making the inspection. The other inspector busied himself at another desk. Imme- 
diately after coming out of the vault with the books and papers above mentioned, 
Mr. Redmon again went into the vault and very shortly thereafter a pistol shot was 
heard, and the employees and inspectors went to the door of the vault and found the 
deceased slumped down on the cement floor of the vault with a 45 caliber double 
action Colt’s revolver lying near his right hand. Upon investigation they found 
that he had been shot, and that the bullet had entered his head just back of the 
right ear, near the top of the ear, or the middle of it, and had come out of his head 
about the edge of the hair a little above and back of his left eye. No one witnessed 
the shooting. The pistol was one of three in the post office belonging to the gov- 
ernment and furnished to the office by the government. It was approximately 12 
inches long from the muzzle to the butt of the hilt. Concerning the character of 
the man, counsel for appellant in his brief makes this statement: “As in the Wat- 
ters’ case, the insured in the instant case was in a happy frame of mind. He was 
a church member, superintendent of Sunday School, Postmaster in his town, and, 
according to those who testified, was a good citizen and an ideal man. His widow 
testified to his habits of saving and his habits of caring for his family, and his 
devotion to his family.” The inspectors on completing their check of his accounts 
found that he was short in the sum of $1,098.75. No explanation was made con- 
cerning this shortage. The employees testified to a lack of knowledge regarding 
same. His accounts had been checked some eight or nine months previous to that 
time and were found to be in good order. No evidence was introduced by appellant 
to show any extraordinary use or expenditure of money by the deceased, or what 
became of the money if he did in fact embezzle it. It was shown that except for a 
debt of $100 to a bank, which was not yet due, he was not involved in debt. Except 
for the shortage in his accounts above mentioned, there does not appear to have 
been established the slightest motive for suicide. The undisputed facts in this case 
show further that there were no powder burns found around the wound where 
the bullet entered, and that none were disclosed by probing the wound with cotton 
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by the undertaker. No powder burns or carbon inside the wound were found: that 
it would be very awkward and difficult for Mr. Redmon to have held the pistol in 
his right hand at or near the point where the bullet entered and for it to take the 
range it did take in passing through his head. It appears to us to be reasonable to 
assume that had he done so, some visible evidence or powder burns would be shown, 
or at least a probe of the wound as was done would disclose such fact. When we 
consider the length of the pistol and the awkward position in which it must have 
been held for a shot to be self-inflicted, it is rather remarkable that no powder 
burns were found, and is a rather cogent circumstance against suicide. It is not 
contended by appellee that any one else fired the shot, but only that it was acci- 
dental. It was not incumbent upon her to show how the accident happened. The 
burden was upon appellant to show that it was suicide. This fact is conceded, and 
it asked for and was given the right to open and close the case. When we remem- 
ber that this was a double-action pistol, one that could be fired by simply pulling 
the trigger, and when we remember that such a pistol may be and is frequently 
discharged accidentally, either by pulling the trigger or by falling, or by moving the 
pistol and accidentally striking the hammer against an object, or in many 
ways, we cannot say as a matter of law there was no case made for the jury. 

The law of the case is well settled. In Mutual Life Insurance Company of 
New York v. Raymond, 176 Ark. 879, 4 S.W.(2d) 536, 538, we quoted from Grand 
Lodge of A. O. U. W. v , Banister, 80 Ark. 190, 96 S. W. 742, the following: 

“The only epdied amciina 14 whether the shot was accidental or an act of 
intentional self-destruction. The burden of proving suicide was upon the defendant. 
It alleged that fact as a defense to the action, and must prove it, for until that fact 
is established liability of the defendant for the amount of the policy is clear. 

“There is no dispute about the facts which were susceptible of direct proof, 
but the case turns upon the conclusion to be drawn therefrom—whether or not they 
establish suicide indisputably. For if the facts are such that men of reasonable 
intelligence may honestly draw therefrom different conclusions on the question in 
dispute, then they were properly submitted to the jury for determination. Judges 
should not, under that state of the case, substitute their judgment for that of the 
jury.” 

And as was further said in another quotation from the same case: “After care- 
ful consideration of the evidence we are of the opinion that this question was prop- 
erly submitted to the jury, and that there was evidence sufficient to support the 
verdict. Conceding that the theory of death by suicide finds more rational support 
in the facts established by direct proof than the theory of death by accident—that 
there is greater probability from the evidence that death resulted from a suicidal 
act than an accident—still we cannot say that death by suicide is the only reasonable 
conclusion to be drawn from the evidence. The proof does not exclude with rea- 
sonable certainty death from accidental shooting, and, the burden being upon the 
defendant to establish the defense by proof, it was properly left to the jury to say 
whether or not it was a case of suicide.” 

It is conceded that there is a presumption of law against a man taking his own 
life intentionally, even though it be shown that he came to his death by his own 
hands, as the law presumes that the death was accidental instead of suicide. In this 
case, this presumption of law is strengthened by the fact that Mr. Redmon was a 
good citizen, a man of high standing in the community, living happily with his 
family, holding a position of honor and trust, not an extravagant man, and not being 
indebted in any appreciable amount. The fact that he was short in his accounts may 
or may not have been due to his own misconduct. No one knows just how the 
fatal shot was inflicted; whether, in moving the pistol from one place to another, 
it was accidentally discharged, or whether it may have fallen, striking the floor in 
such a way as to cause it to discharge. Such accidents frequently happen. It is 
of course difficult to understand just how he received the wound he did receive in 
such a way; but this, as we view it, was a question for the jury. 

Counsel rely upon the cases of New York Life Insurance Company v. Watters, 
154 Ark. 569, 243 S. W. 831; AEtna Life Insurance Company v. Alsobrook, 175 Ark. 
523, 209 S. W. 743, 744; Fidelity Mutual Life Insurance Company v. Wilson, 175 
Ark. 1094, 2 S.W.(2d) 80. These are the same cases relied upon in the case of 
Mutual Life Insurance Company v. Raymond, supra, but, as we said in that case, 
the facts in the cited cases are wholly different, for it was held in those cases, “that 
the undisputed facts unmistakably pointed to suicide, and the death could not be 
accounted for upon any other reasonable hypothesis than that of suicide.” 


other 
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Some argument is made on errors assigned in the refusal to give certain instruc- 
tions. We do not discuss these assignments in detail. It is sufficient to say that 
we have carefully examined the instructions given and refused, and we are of 
the opinion that the court fully and fairly instructed the jury as to the law of the 
case. No error appearing, the judgment is affirmed. 


FEDERAL LIFE INS. CO. v. LORTON. No. 13604. 
Supreme Court of Colorado. Nov. 4, 1935. 
51 Pacific Reporter (2d) 693. 
1. INSURANCE. 

Cattle herder, who, after close of season, remained on ranch for winter and did 
“chores” for his board and was killed while wrecking building held not engaged 
in “occupational duties” within exception of life policy. 

“Chore” means a small or odd job, and “chores” means the regular or 
daily light work of a household or farm. 

(For other cases, see Insurance, Dec. Dig. § 441.) 

2. INSURANCE. 

“Occupational duties” as used in exception of life policy held intended to 
apply to insured’s ordinary and usual occupation, and not to casual and temporary 
employment. 

(For other cases, see Insurance, Dec. Dig. § 441.) 

4, INSURANCE. 

Where life insurer admitted that policy dated November 15, 1928, was in force 
in December, 1932, when insured was killed, and yearly policy for $1,000 provided 
for addition of 10 per cent. for each year’s renewal, verdict for $1,400 held not 
excessive. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

In Department. 

Error to District Court, Alamosa County; John I. Palmer, Judge. 

Action by George Lorton, as administrator of the estate of Hugh Hines Busby, 
deceased, against the Federal Life Insurance Company. Judgment for plaintiff, 
and defendant brings error. 

Affirmed. 

Malcolm Erickson, of Denver, and Henry Hunter and Ralph T. Hunter, both 
of Trinidad, for plaintiff in error. 

\lbert L. Moses, of Alamosa, for defendant in error: 

Butter, Chief Justice. 

The Federal Life Insurance Company issued a policy of insurance to Hugh 
Hines Busby. Busby died. The company refused to pay, whereupon George 
Lorton, as administrator of the decedent’s estate, sued the company and recovered 
a judgment for $1,400. The company seeks a reversal of the judgment. 

1. The policy provides that “the insurance does not cover * * * death or loss 
while performing occupational duties.” Counsel for the company contend that 
Busby came to his death while he was engaged in his occupational duties, and 
therefore that there is no liability on the policy. 

The evidence on this phase of the case is substantially as follows: 

In May, 1932, Busby went to work for a Mr. Heigel, who owned a ranch near 
Alamosa. He was employed “to herd the cattle as caretaker * * * on the Brazos 
in New Mexico.” After being thus engaged for about five months, he, together 
with some assistants, took the cattle to the ranch. When the cattle were returned, 
“the work was all done.” Busby asked if he could stay during the winter for his 
board, and he did so. 

“Q. What was he supposed to do for his board? A. Chore around and help 
with the cows. 

“Q. What did his chores consist of? A. Feeding the horses and weaning 
calves, looking after that and feeding them. 

“Q. He was just simply working for his board and doing general work and 
things that would come up for any of you to do? A. That is right. He had a 
little riding to do and he was willing to work at anything. He worked at general 
work. His work was almost wholly around the stock.” “He just helped around 
with this and that.’ He had no regular job. “He took care of the horses and 
leeding around.” Webster’s New International Dictionary (1935 Ed.) thus defines 
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“chore”; “A small or odd job.” In the plural, “the regular or daily light work 
of a household or farm.” 

About the first of December, 1932, Busby and Heigel’s two sons did the chores 
around the house in the morning, and the sons then started in a truck to wreck an 
adobe building on Heigel’s land about two miles away. Busby asked if he could go 
along. One of the sons answered that it did not make any difference, “if he 
wanted to go along, to come along.” Busby went, and he helped with the work. 
The work lasted several days. On the fourth day Busby was injured by a falling 
wall. He died of his injuries. 

No other buildings were wrecked while Busby was on the ranch, and he never 
had done that kind of work before. 

[1, 2] We are of the opinion that at the time of his death Busby was not 
engaged in his occupational duties, within the meaning of the policy. The words 
“occupational duties” were intended to apply to the insured’s ordinary and usual 
occupation, and wrecking buildings was not Busby’s ordinary and usual occupation. 
Federal Life Insurance Co. v. Hall, 90 Colo. 581, 11 P.(2d) 215, 216. In the 
Hall Case the same company issued the same kind of policy, and a_ controversy 
arose over the same provision. We said: “If the words, ‘occupational duties’ 
were to be applied to every casual and temporary employment in which Hall 
engaged, this policy would be thus construed into a mere instrument for the 
furthering of a confidence game.” 

[4] 3. It is said that the verdict is excessive. 

The policy was for $1,000, but had this accumulation benefit provision: “Each 
consecutive full year’s renewal of this policy shall add ten per cent. to the specific 
losses as set forth in Parts I, I, III, or IV, until such accumulation reaches fifty 
per cent. at the end of the fifth year, there’ being no further accumulations after 
the fifth renewal.” 

The complaint alleges payment of premiums for such renewals for four years, 
which would make the total covered by the policy $1,400. The jury rendered a ver- 
dict for that amount. Counsel say that there was no proof of renewals. But the 
answer admitted that the policy was in force at the time of Busby’s death and 
that the “policy of insurance had been paid.” As the policy was dated November 
15, 1928, and ran for a period of only twelve months, it is obvious that it must 
have been renewed four times to be in force when Busby was killed. At the trial, 
before the introduction of evidence, this colloquy occurred: 

“Mr. Moses: Now may we have it admitted for the purpose of the record 
that the deceased paid premiums on this policy of insurance each year up to the 
date of his death including 1932? 

“Mr. Hunter: Just a moment. All right. 

“The Court: That is admitted? 

“Mr. Hunter: The policy is admitted and as to the payments of premium. 

“Mr. Moses: That is that the premiums were paid each year including 1932? 

“Mr. Hunter: Yes, that is admitted. * * * 

“Mr. Moses: You admit there were four annual payments do you not? 

“Mr. Hunter: We admit that the premiums were paid and the policy in force 
to November 15, 1933. The premium was paid in November, 1932, but now as to 
the previous years I thought my letter of transmittal covered that. It does not— 
uses the word ‘renewal’ through 1932. Now if it was merely a renewal of course 
that would be very different as to the amount he would be entitled to recover. 
So I would ask for proof as to those years. 


“Mr. Moses: Well he paid five premiums. You admit that? phd 
“Mr. Hunter: No, I can’t admit the five. I will admit the payment in Novem- 
ber and that the Policy was in effect at the time of the accident.” 


Moreover, in plaintiff in error’s request No. 2 the court was requested to 
instruct the jury that if they “believe from a preponderance of the evidence that 
after the date of said policy the said Busby paid four full years’ premiums in 
renewal thereof then your verdict will be for an additional $400.00 or a total of 
$1,400.00, unless you further believe from the evidence that at the time of the 
death of said Busby he was engaged in the discharge of his occupational duty in 
which event your verdict would be for the defendant.” 


In the circumstances, there is no merit in the contention that the verdict is 
excessive. 





Life] Modern Woodmen of America v. Ingram 


We find no error in the record. 
The judgment is affirmed. 
Burke and Young, JJ., concur. 


MODERN WOODMEN OF AMERICA v. INGRAM. No. 14997. 
Appellate Court of Indiana, in Banc. Dec. 21, 1935. 
198 Northeastern Reporter 798. 
INSURANCE. 

Evidence disclosing that police observed insured committing robbery, that 
insured failed to heed demand of police to submit to arrest, but made motion which 
might reasonably be considered by police to be attempt to grab for gun with which 
robbery had been committed, and that police fatally shot insured, established that 
insured’s death occurred “in consequence of violation of law” within exception of 
benefit certificate, precluding recovery. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

Appeal from Hendricks Circuit Court; A. J. Stevenson, Judge. 

Action by Addison H. Ingram against the Modern Woodmen of America. Judg- 
ment for plaintiff, and defendant appeals. 

Judgment reversed, with instructions. 

Archie Kahl, of Danville, Chas. F. Remy, of Indianapolis, Geo. G. Perrin and 
Geo. H. McDonald, both of Rock Island, Ill., and Wm. H. Remy, of Indianapolis, 
for appellant. 

Otis E. Gulley, Hume & Gaston, and Geo. W. Hadley, all of Danville, for 
appellee. 

DupineE, Judge. 

This is an appeal from a judgment rendered against appellant in an action 
instituted by appellee against appellant to recover as the beneficiary named in a 
$2,000 “benefit certificate” issued to Eugene Ingram, son of appellee, hereinafter 
referred to as insured. 

The complaint was an ordinary form of complaint on such certificates. The 
certificate, which was made part of the complaint, provided, among other things, 
that “if his (insured’s) death shall occur * * * in consequence of any violation 
or attempted violation of law * * * then said benefit certificate shall be null and 
void and of no effect. * * *” 


Appellant filed three paragraphs of answer, the first being a general denial, the 
second alleging that insured was killed in consequence of being engaged in a viola- 
tion of law, and the third alleging that insured was killed in consequence of being 
engaged in an attempted violation of law. 

The cause was tried by the court without a jury. The court made a special 
finding of facts, stated conclusions of law, and rendered judgment that appellee 
recover on the policy. 

Appellant filed a motion for new trial which was overruled, whereupon appei- 
lant perfected this appeal, assigning as errors relied upon for reversal of the judg- 
ment, first, error in overruling the motion for new trial; second, error in each of 
the conclusions of law. 

In its brief, appellant discusses only one of said alleged errors, to wit, error in 
overruling the motion for new trial. 

The specifications of said motion for new trial which are discussed in appellant’s 
brief are, first, the decision of the court is not sustained by sufficient evidence; 
second, the decision of the court is contrary to law. 

The evidence indisputably shows that on the night of January 19, 1932, a cruising 
squad of Indianapolis police, having been informed by police radio of an oil station 
robbery in the eastern part of the city, and having obtained a description of the 
robber and his car, began a search for the robber. Soon thereafter, they were 
informed of another oil station robbery on the west side of Indianapolis. The 
description given of that robber and his automobile was similar to that of the other 
robber and his car. They continued their search until they located a car which 
matched that description, on West Sixteenth street, and followed it several blocks to 
a filling station at Kessler boulevard and West Sixteenth streets. The car was 
parked in the driveway of the filling station. The motor was running and the door 
of the car next to the oil station was open. No one was in the car. 

When the police got there they saw insured, inside the station pointing a revolver 
at the station attendant and his wife, and with his left hand insured reached into a 
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dr.wer and put something in his pocket. Insured then put the revolver in his right- 
hand overcoat pocket, and came out of the building, whereupon one of the police- 
men “covered” him with his gun and said to him, “Put up your hands, you are under 
arrest.” Insured proceeded into his car through the open door, whereupon the 
policeman went up to him and again told insured he was under arrest. Thereupon 
insured put the car in reverse gear, and moved his right hand toward the pocket in 
which he had placed his revolver, and then the policeman shot him. About the same 
time another policeman, standing on the left and to the front of the car also shot 
insured. Insured died shortly thereafter from the effects of said shots. 


An unloaded revolver was found in his right overcoat pocket, and $20.09 in 
money was found in his left overcoat pocket. 


Appellant contends that the evidence indisputably shows that insured’s death 
occurred in consequence of a violation of law, and therefore that the court's decision, 
that appellee recover on the certificate, is contrary to law. 


Appellee states several propositions in support of the decision, but fails specific- 
ally to apply them to the case at bar. In the “argument” of appellee’s brief, he 
contends that there must be a causative connection between the violation (of law) 
aud death (of the insured). We agree with said contention. Appellee says further, 
however: “In this case there is an intervening agency between the crime and the 
death. The essential causative connection is absent. The assured was not killed 
because he had previously robbed a filling station, or because he had the loot taken 
therefrom in his possession, or because he had an unloaded revolver in his pocket. 
He was killed because of Police Officer —— mistaken notion that he (the officer) 
was in danger of being shot because he saw the assured make certain motions with 
his right hand and arm in the vicinity of his right overcoat pocket where the officer 
previously had seen the assured place a revolver which was in fact unloaded.” 


The question whether or not there was an intervening agency which broke the 
causative connection between the crime or crimes committed and insured’s death is 
determinative of this appeal. 
In discussing such a question, our Supreme Court said in Bloom et al. v. Franklin 
Life Ins. Co. (1884) 97 Ind. 478, page 485, 49 Am. Rep. 469: “While the unlawful 
act of the assured must tend in the natural line of causation to his death, in order 
to work a forfeiture, it is not necessary that the act should be the direct cause, nor 
that the precise consequences which actually followed could have been foreseen. It 
is enough if the act is unlawful in itself, and the consequenices flowing from it are 
such as might have been reasonably expected to happen, for, in such a case the 
ultimate result is traced back to the original proximate cause.” That statement of 
law has not been modified by any later decision of the Supreme Court, and we 
recognize it aS a correct statement of law. 
Applying that principle to the case at bar, it must be admitted that the robbery 
was a violation of law, and being shot and killed by police is a consequence which 
might reasonably be expected in case the robber got caught in the act of robbing, 
failed to heed the demand of the police to submit to arrest, but made a motion, which 
might reasonably be considered by the police to be an attempt to grab for the gun 
with which the robbery was committed. The fact that the gun was unloaded does 
not change the situation, because the police were reasonable in assuming that the gun 
was loaded. 

— cites three Indiana authorities in support of the court’s decision, to wit: 
Nat'l Benefit Ass’n v. Bowman (1887) 110 Ind. 355, 11 N.E. 316; Conboy v. Ry. 
Officials’ Employes’ Accident Ass’n (1897) 17 Ind. App. 62, 46 N. E. 363, 60 
Am.St.Rep. 154; Ben-Hur Life Ass’n v. Cox (1932) 95 Ind.App. 166, 181 N.E. 528. 

It is so apparent, from a reading of the first two cases cited, that they are 
inapplicable to and not controlling in this case, that a discussion of said cases seems 
unnecessary. 

The last case cited is more similar to the case at bar, but it too is distinguishable. 
In that case the insured (Cox) and his companions had committed a robbery in 
Terre Haute, Ind., and then drove to the home of the sister of one of his com- 
panions, about 150 miles from Terre Haute, to “visit” the sister. The police of 
Muncie, holding warrants for the arrest of said companion for other alleged crimes 
and being informed that he would visit his sister, “planted” themselves there before 
he arrived. When the car reached said destination, insured remained in the auto- 
mobile, and said companion went to the house. The companion having spied the 
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police, ran back to the car, and the police shot, to stop him, but one of the shots hit 
insured, and killed him. 

Clearly, insured (in that case) was not engaged in the crime of robbery, when 
he was shot, and it cannot be said that it might reasonably have been expected, that 
if he (Cox) participated in the robbery at Terre Haute, he would be -shot by police 
jficers of another city, in their attempt to arrest his companion, at a place so far 
removed from the scene of said crime, for another crime. 

The “mistaken” notion of the policeman that he was in danger was probably a 
contributing cause of insured’s death, since the policemen would probably not have 
shot him if they had known that the gun was unloaded, but it did not break the 
causative connection between the crime and assured’s death. 

Applying said rule of law, announced in Bloom et al. v. Franklin Life Ins. Co., 
supra, to the case at bar, we hold that the evidence indisputably shows that insured’s 
death was a consequence of the robbery committed by him, and therefore that the 
court’s decision that a recovery be had upon the certificate is contrary to law. 

Judgment reversed, with instructions that appellant’s motion for new trial be 
sustained, and that further proceedings be not inconsistent with this opinion. 


ETNA LIFE INS. CO. OF HARTFORD, CONN. v. MORLAN et al. No. 43101. 
Supreme Court of Iowa. Dec. 17, 1935. 
264 Northwestern Reporter 58. 
1. INSURANCE. 

Where valuable consideration in money or services is paid for naming of 
beneficiary in life policy, equitable interest in policy is created and_ beneficiary 
cannot thereafter be changed. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Where beneficiary has no equitable interest in life policy, beneficiary may be 
changed or subsequent assignment made if policy reserves right to so change or 
assign 


ZQ 


(For other cases, see Insurance, Dec. Dig. §$§ 203, 587.) 
3. INSURANCE. 

Where agreement at time beneficiary of life policy was named provided that 
beneficiary should support insured’s parents, that policy should secure money 
previously advanced to insured by parents and money loaned at that time, bene- 
ficiary who carried out agreement /re/d to have equitable interest in her own right 
and as trustee entitling her to insurance as against subsequent assignee or beneficiary 
subsequently named. 


-o* 


(For other cases, see Insurance, Dec. Dig. §§ 203, 587.) 
4. INSURANCE. 

Where insured procured possession of life policy from named beneficiary for 
purpose of obtaining loan, insured’s wife to whom he then delivered policy, who 
advanced no present consideration and who retained policy for more than year 
before attempting to secure change of beneficiary with knowledge of such 
beneficiary’s interest, acquired no rights as against beneficiary either as subsequent 
assignee or as bona fide purchaser for value. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

\ppeal from District Court, Polk County; Allan A. Herrick, Judge. 

An action in interpleader to determine the disposition of the proceeds of a 
policy of life insurance. The claimants are Letta M. Dutton, a sister of the 
insured and the beneficiary named in the policy, who claims she has a_ vested 
interest and prior equity in the proceeds of the policy, and Helen C. Morlan, 
the wife of the insured, who claims the proceeds of the policy by reason of an 
alleged subsequent assignment thereof. There was judgment in the trial court 
sustaining the claims of the named beneficiary and dismissing the cross-petition 

Helen C. Morlan, the wife. Helen C. Morlan appeals. 

Affirmed. 

Putnam, Putnam, Fillmore & Putnam, of Des Moines, for defendant-appellant. 

Carr, Cox, Evans & Riley, of Des Moines, for plaintiff-appellee. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, for defendant-appellee. 
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HAMMOND v. ILLINOIS BANKERS LIFE ASSUR. CO. No. 32293. 
Supreme Court of Kansas. July 6, 1935. 
As Modified Nov. 22, 1935. 
52 Pacific Reporter (2d) 649. 
INSURANCE. } 

Where insured and insurer executed agreement which together with cash 
payment extended time when premium payment should become due, and insured 
was notified that policy was continued in force until due date of extension agree- 
ment, and after return of check with which cash payment was made for want of 
sufficient funds, insured sent draft for amount of check, but insurer notified 
insured that policy had lapsed, although insurer retained extension agreement, 
policy held in force at insured’s death within time of extention agreement. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Syllabus by the Court. 

Prior to the date when a premium on a life insurance policy was due an 
agreement was executed by the insured and the company, which together with 
a cash payment extended the time when the payment should become due, and the 
insured was notified that the policy was continued in force until the due date of 
the extension agreement. After this notification the check with which the cash 
payment was made was returned to the insurance company marked, “Not paid for 
want of funds.” The insured learned of this and sent a draft for the amount 
of the check. Thereupon the insurance company retained the extension agreement 
and notified the insured the policy had lapsed. The insured died within the time 
of the extension agreement. Held, the policy was extended and was in force 
at the time of the death of the insured. 

Appeal from District Court, Barber County; George L. Hay, Judge. 

Action by Josiah E. Hammond against the Illinois Bankers Life Assurance 
Company. Judgment for defendant, and plaintiff appeals. 

Judgment reversed, with directions. 

J. N. Tincher, of Hutchinson, and Riley W. MacGregor and Herbert Hobble, 
Tr., both of Medicine Lodge, for appellant. 


Adrian S. Houck and J. Raymond Eggleston, both of Medicine Lodge, and 
Donald Muir, of Anthony, for appellee. 


MUTUAL LIFE INS. CO. OF NEW YORK v. BECKMANN. 
Court of Appeals of Kentucky. Nov. 12, 1935. 

87 Southwestern Reporter (2d) 602. 

1. INSURANCE. 

Under life policies providing for total and permanent disability benefits and 
defining “total disability” as any impairment of mind or body which continually 
renders it impossible for insured to follow “gainful occupation,” insured whose 
occupation was that of a banker at time he was insured held entitled to disability 
benefits if he were ‘permanently disabled from pursuing occupation of banker, even 
though he was able to actively engage in work connected with bath and beauty 
parlor. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

In action for disability benefits under life policies containing disability clauses, 
evidence held to sustain finding that insured was totally disabled from pursuing his 
occupation of banker. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. i 

In action for disability benefits under life policies containing disability clauses, 
instruction that “total disability” in particular case meant an inability to follow 
continuously a gainful occupation and that “gainful occupation” meant occupation 
which plaintiff was engaged in at time insurance was written, that of a banker, or 
similar occupation held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

4. INSURANCE. 

In action for disability benefits under life policies containing disability clauses 
where jury found that insured was totally disabled, entering of judgment directing 
payment of disability installments when falling due, or until disability ceased and 
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retaining case on docket for future control if subsequent facts warranted insurer 
to cease making payment held authorized to avoid circuity of actions (Civ. Code 
Prac. §§ 384, 518). 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
vision. 
Action by Robert J. Beckmann against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

William Marshall Bullitt, Bruce & Bullitt, Robert Lee Blackwell, and D. L,. 
Street, all of Louisville, for appellant. 

Woodward, Hamilton & Hobson and Thomas S. Dawson, all of Louisville, 
for appellee. 

RATLIFF, Justice. 

The Mutual Life Insurance Company of New York appealed from a judgment 
in favor of Robert J. Beckmann upon two life insurance policies in the face 
amount of $10,000 with presumable total and permanent disability benefits in the 
sum of $100 per month under each policy and a waiver of premiums during the 
continuance of disability. “Total disability” is defined in the policy as follows: 
“Disability shall be considered total when there is any impairment of mind or 
body which continually renders it impossible for the Insured to follow a gainful 
occupation.” “Permanent disability” is defined in the policy as follows: “Total 
disability shall, during its continuance be presumed to be permanent; (a) If such 
disability is the result of conditions which render it reasonably certain that such 
disability will continue during the remaining lifetime of the Insured; or, (b) If 
such disability has existed continuously for ninety days.” 

Each policy gives to the Mutual Life the right to require Beckmann, from 
time to time, to furnish proof of the continuance of such disability, as a condition 
precedent to any obligation on the Mutual Life to make any further income, 
payment, or waiver of any further premiums. The policies are the same except 
one is dated August 24, 1928, and the other one is dated October 9, 1928. 

In the latter part of 1929, it appears that Beckman had a physical and mental 
breakdown and the Mutual Life paid him disability benefits from January 15, 1930, 
to November 15, 1933, at which latter date it discontinued the payments and the 
waiver of premiums on the ground that Beckmann had recovered from his dis- 
ability. Thereafter, Beckmann brought suit in the Jefferson circuit court on each 
policy, resulting in a jury verdict and judgment thereon on June 21, 1934, for 
$200 per month from November 15, 1933, to June 15, 1934, inclusive, and judgment 
was entered thereon for $1,400. On June 22, the Mutual Life filed its motion and 
grounds for a new trial and, while same were pending, Beckmann tendered an 
amended judgment on June 25, 1934, as follows: 

“The judgment entered herein as of date June 21, 1934, is supplemented by 
the addition of the following: 

“It is further adjudged by the Court that the plaintiff, Robert J. Beckmann 
recover from the defendant, Mutual Life Insurance Company of New York, the 
sum of $200 per month beginning July 15, 1934, and that same amount on the same 
day of each succeeding month thereafter until and including the 15th day of 
August, 1947, it appearing that the plaintiff will not be sixty years of age until 
August 16, 1947, or until plaintiff’s presumably and permanent and total disability 
ceases, in event same should cease prior to the time required to make payment of 
the total of said 157 monthly payments or installments totaling $31,400.00, in addition 
to the $1,400.00 heretofore adjudged, or until plaintiff’s presumably permanent and 
total disability ceases, in event same should cease prior to August 15, 1947, and 
defendant shall have the rights contained and Specified in the policies sued on 
herein upon which it may proceed for the purpose of determining if such pre- 
sumably permanent and total disability has terminated. 


“For the purpose of further determining the rights of the parties hereunder, it 
is ordered that this case be filed away, with right to redocket at any time until all 
of said monthly payments have been made, or plaintiff’s right to receive same or 
any part thereof is terminated by reason of recovery from his presumably perma- 
nent and total disability or death of the plaintiff, Robert J. Beckmann, to all of 
which the defendant excepts and prays an appeal to the Court of Appeals, which is 
granted.” 
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On July 21, 1934, the court overruled the Mutual Life’s motion and grounds 
for a new trial and its objections to the entry of the amended or supplementary 
judgment and entered the judgment. 

Motion and grounds for a new trial consist of numerous items, but all of them 
are not insisted on in the brief. In the Mutual Life’s brief it is insisted that the 
judgment should be reversed for the following reasons: (1) Beckmann had 
recovered from his disability prior to November 15, 1933; (2) the court should 
have peremptorily instructed the jury to return a verdict for the Mutual Life (3) 
the court erred in its instruction defining “total disability”; and (4) the amended 
judgment is not supported by the pleadings or the law. 

A large portion of the evidence relates to Beckmann’s condition during the 
period of his conceded disability from January 15, 1930, to November 15, 1933, and 
it is unnecessary to enter into a discussion of the evidence during that period. 
We may say, however, that the evidence conduces to show that Beckmann’s con- 
dition, both mental and physical, was bad during that period. 

At the time Beckmann became disabled, he was engaged in business in 
Ferdinand, Ind., his principal occupation being that of a banker, and was vice 
president and cashier of the Beckmann State Bank. He was also secretary- 
treasurer of the Ferdinand Railroad Company and trustee of Ferdinand Water 
Works Company, and an officer and director in various other business associa- 
tions. In October, 1933, just previous to the time the Mutual Life stopped paying 
Beckmann disability benefits, he moved from Ferdinand, Ind., to Louisville, Ky. 
and established the Beckmann Bath & Beauty Parlors, where he has since been 
engaged in this line of work. However, he insists that Mrs. Beckmann is the 
proprietor of the Beckmann Bath & Beauty Parlors, but it appears that he actively 
engaged in the work. He took a special course of training in this line of work 
before starting the business. According to Beckmann’s testimony, his gross 
receipts from this business amounted to approximately $200 per month. It is 
insisted for the Mutual Life that Beckmann has been engaged in a gainful occu- 
pation since October, 1933, and therefore not entitled to any fares disability 
payments under the provisions of the policies, which provide that he is entitled 
to such payments only if he is permanently disabled to follow a gainful occupation. 
It is insisted for Beckmann that at the time he was insured his occupation was 
that of a banker and that he is permanently disabled in that particular occupation 
and therefore entitled to the disability benefits of the policy so long as such 
disability continues or until he reaches the age of sixty. The applications are 
filed with the policies and disclose that he gave his occupation as president of the 
Beckmann State Bank. 

[1] It is insisted for the Mutual Life that Beckmann’s policies are unlike 
certain group policies which have been construed by this court to insure against 
disability to pursue the particular occupation engaged in at the time the insurance 
was written, and that under the policies here under consideration if the insured 
is able to engage in any gainful occupation, he is not entitled to the disability 
benefits. This question is too well settled to require any elaborate discussion 
In numerous recent cases involving the construction of policies like or similar to 
the ones here under consideration, we have held that the same rule applied to 
these policies as is applied to the group policies, such as Equitable Life Assurance 
Soc. v. Branham, 250 Ky. 472, 63 S.W.(2d) 498, and Equitable Life Assurance 
Soc. v. Fannin, 245 Ky. 474, 53 S.W.(2d) 703, Prudential Ins. Co. v. Harris, 254 
Ky. 23, 70 S.W.(2d) 949, and many other similar cases. This rule has been con- 
sistently adhered to beginning with and since the case of National Life & Accident 
Ins. Co. v. O’Brien’s Ex’x, 155 Ky. 498, 159 S. W. 1134. See, also, Henderson v. 
Continental Casualty Co., 239 Ky. 93, 39 S.W.(2d) 209; Bankers’ Life Ins. Co. \ 
Green, 256 Ky. 496, 76 S.W.(2d) 276, which cases elaborately discuss this question 
Many other more recent cases could be cited. This leaves for consideration the 
question whether or not Beckmann is presumably and totally disabled to pursue 
his occupation as a banker. 

[2] Dr. Dowden, who was Beckmann’s attending physician, testified that ! 
treatment of Beckmann consisted in treating him for minor physical irregularities 
and for what he classed as anxiety neurosis and all physical irregularities cleared 
up except occasional pain in the left eye Dr. Dowden was asked whether or not 
Beckmann appeared to be mentally alert and he said that as far as he was capable 
of determining he found no evidence of any mental incapacity and that he was 
mentally normal and was not disabled physically. Other doctors and lay witnesses 
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gave similar testimony. Beckmann testified that his physical condition had been 
very good and that he had lots of strength physically and was strong and he thought 
he was in very good health at present. With respect to his mental condition, Beck- 
mann testified that he was unable to concentrate over a long period of time, and 
- at times he has stomach trouble, especially when worried or annoyed. He 
said: “It makes me terribly sick and nervous, but my main trouble is—I am subject 
to severe pains in my left eye * * * sometimes it crosses over to the right. 
* * * Tt is something different than a headache, it is a piercing, drawing pain, a 
very severe pain. It seems to affect my left eyesight. When I get those pains my 
physical strength is gone. It seems like I am paralyzed on the left side.” With 
reference to his mental condition and ability to perform his usual customary duties 
with reference to reading or any sort of concentrated thought, he said: “I can read 
aud I can understand and I can comprehend over a period of perhaps thirty minutes 
or longer, then all of a sudden it seems like I get confused and I don’t—I can’t— 
I can read, you understand, I can read out loud and I can get out the words, but I 
don’t know the meaning of them. It looks like I don’t know what it is all about.” 

He further testified that conflicting noise confused him to such an extent that 
he is unable to understand a person speaking to him if there is any other noise. He 
said that since his breakdown he has not been able to secure a responsible position, 
due to his mental and physical condition, and that is why he is engaged in his present 
business, and before he became disabled he had an income of five or six thousana 
dollars per year as a banker and other business connections. Victor J. Bullitt, 
former president of the Lincoln Bank & Trust Company of Louisville, testified 
that previous to 1929 he was associated with Beckmann as a banker and had good 
opportunity to observe him and “he was held in very high regard as a man of 
unusual intelligence, and he did not seem to show any affliction of any kind during 
that period of time. He was a normal man.” Mr. Bullitt further testified that 
since Beckmann’s breakdown in 1929, he had been going to Beckmann’s bath parlor 
for the past few months and talked to him an hour or hour and a half at a time 
and that he observed quite a change in his mental attitude, saying: “Well, I notice 
in the course of conversation, he will apparently at times—he has appeared bright 
and seems to be collected and will carry on a conversation with you maybe ten or 
fifteen minutes in a straight-forward way, and then all at once he seems to bounce 
off the subject and it seemed like he can’t collect himself and he can’t remember 
what he wants. The word he wants to use or he can’t proceed with the conversa- 
tion and he becomes usually a little irritated and a nervous disposition will develop. 
At that time, of course, he talks rather abnormally.” Mr. Bullitt further testified 
that from his knowledge and observation of Beckmann he did not think he was 
competent to do the work of a banker and that he could not trust him with executive 
work at all. 

John Schneiders, a teacher fifty-two years of age, testified he had known Beck- 
mann all his life and had seen him frequently before and after the nervous break- 
down, and his description of Beckmann’s condition prior and subsequent to his 
afiliction was in substance about the same testified to by Mr. Bullitt. William P. 
Stein, a public accountant of New Albany, Ind., testified that he had known Beck- 
mann about fifteen years and previous to his afflictions he was an able banker and 
business man, but since his affliction he is very nervous and excitable and in con- 
versation he does not get the thought attempted to be conveyed and cannot convey 
his thoughts to one talking to him. Dr. Sprague of Lexington, Ky., testified that 
for forty-four years he has devoted his time largely to the study and care of mental 
disease and that he has made various examinations of Beckmann and from these 
examinations and conversations with him he found no evidence of malingering or 
concealment, although he was on the lookout for that; and from his observation 
and the use of his best judgment, Beckmann is not qualified to take an executive 
position as president or cashier of a bank, but, on the contrary, he feels confident 
“that he is not able to do anything higher, anything calling for more mental effort, 
than the almost mechanical work he is now engaged in.” He said that he believes 
Beckmann’s present condition is the result of a localized meningitis or inflammation 
of the brain; that Beckmann’s condition is not the usual mental disease, but is what 
is known as an effective toxic condition or psychosis; that it is a nervous and mental 
ce ondition in which there is a self-poisoning of the system; that these cases have 

ccas we" permanent damage to the brain and that he believes this is true of Beck- 
mann: that there are localized spots of meningitis in the brain and that this is the 
‘al of the acute headaches, accompanied by the confusion and exhaustion that 
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Beckmann suffers from; that Mr. Beckmann cannot recover in a normal time, and 
probably not at all. 

Dr. Nelson testified that in his opinion it would be impossible for Beckmann to 
continue in any capacity as a banker and that he believed that his condition was 
permanent, and that he did not believe that Beckmann could follow any gainful 
occupation in a competitive field and that he did not believe he would ever be able to 
do so. 

Other doctors who testified for the Mutua! Life contradicted to some extent the 
testimony of doctors and other witnesses who testified for Beckmann. Dr. Peabody, 
medical examiner for the Mutual Life, was asked about Beckmann’s ability to engage 
in the occupation of a banker, and he said, “I think there are some lines of work in 
a bank that he could do. Yes, sir, ina small bank—some lines of work in a small 
bank that he could take care of in my opinion.” 

From the résumé of the evidence given, it readily will be seen that it is amply 
sufficient to sustain the jury’s finding under the instructions that Beckmann was 
disabled as a banker. 

[3] It is insisted that the court erred in its instruction defining “total disability.” 
The court instructed the jury that “ ‘total disability’ as that term is used in these 
instructions, means an inability to follow continuously a gainful occupation.” It 
then defined “gainful occupation” as follows: “ ‘Gainful occupation’ means, in this 
particular case, the occupation which the plaintiff was engaged in at the time the 
insurance was written, that of a banker, or similar occupation.” 

This instruction or definition is in harmony with our construction of the policy 
and has been approved by this court in numerous recent opinions. There is no 
merit in the contention that the instruction is erroneous. 

[4] It is also insisted that the amended or supplementary judgment is not sup- 
ported by the pleadings and violates sections 384 and 518 of the Civil Code of Prac- 
tice. The only issue of fact to be determined by the jury was the question of 
Beckmann’s disability, and the jury having found that he was disabled, the court 
had the right to fix the rights of the parties according to the contract. Otherwise 
a circuity of actions would result and be more harmful than beneficial to all partics 
concerned. This form of judgment has been approved by this court in numerous 
recent cases, including Equitable Life Assurance Soc. of U. S. v. Branham, supra, 
also Prudential Ins. Co. of America v. Hampton, 252 Ky. 145, 65 S.W. (2d) 980; 
Equitable Life Assurance Soc. of U. S. v. Goble, 254 Ky. 614, 72 SW. (2d) 35. 

The grounds and reason for our approval of such form of judgment are clearly 
and aptly set out in the Hampton and Goble Cases, supra, and those cases are con- 
clusive of this question. 

Finding no error prejudicial to the substartial rights of the appellant, the judg- 
ment is affirmed. 


METROPOLITAN LIFE INS. CO. v. NUSZ. 
Court of Appeals of Kentucky. Nov. 12, 1935. 
87 Southwestern Reporter (2d) 607. 
1. INSURANCE. 


Where policy provides that proof of loss must be furnished in specified time, 
but does not provide for forfeiture in event of failure to furnish proof within such 
specified time, failure to furnish proof within specified time is not defense to action 
on policy if proof is furnished within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

Where policy makes giving of notice or furnishing proof of loss a condition 
precedent to liability or provides for forfeiture if notice or proof of loss are not 
given within time specified, notice or proof of loss must be furnished within time 
specified, unless insurer waives requirement, or is estopped from relying on failure 
to so furnish notice or proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Where life policy containing disability clause provided that disability claim 
should be invalid if written notice thereof were not furnished during continuance 
of disability, insured who failed to give notice of total temporary disability claim 
within specified time could not recover disability benefits where only excuse 
offered was that insured believed he could recover only for permanent disability 
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under policy, notwithstanding that insurer’s local agent knew facts, and that 
insurer was not prejudiced by delay in giving notice. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Circuit Court, Warren County. 

Action by Zachary A. Nusz against the Metropolitan Life Insurance Company. 
From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

Charles R. Bell, of Bowling Green, for appellant. 

Maurice D. Burton, of Bowling Green, for appellee. 

CREAL, Commissioner. 


On March 4, 1931, the Metropolitan Life Insurance Company issued to Zachary 
Nusz a life policy in the sum of $10,000. There was attached to as a part of the 
policy contract a rider or supplementary contract insuring Nusz against total dis- 
ab bility resulting from bodily injury or disease of such a character and nature as to 
prevent him from engaging in any business or occupation or from performing any 
work for compensation or profit provided such disability continued uninterruptediy 
for a period of at least four months; that in the event of such disability for as long 
as four continuous months, the company upon notice and proof cf disabiltty would 
pay the insured $10 per month for each $1,000 of the principal sum of the policy, 
excepting, however, the first three months of such disability, and, in addition to 
paying the monthly benefits, would waive the payment of the premium required under 
the policy and supplementary contract due on the succeeding date following the 
commencement of disability. The supplementary contract further provided: 


“Written notice of claim hereunder must be presented to and received at the 
home office of the company (a) during the lifetime of the insured and (b) during 
the continuance of the total disability, otherwise the claim shall be invalid; provided, 
however, that failure to give such notice withiz sucb times shall not invalidate any 
such claim if it shall be shown that it was not reasonably possible to give such 
notice within such times, and that such notice was given as soon as was reasonably 
possible.” 


Insured paid an initial premium of $113.65 which carried the policy and sup- 
plementary contract until September 3, 1931, and some time prior to September 3, 
1931, insured or his wife, acting for him, paid the annual premium of $220.10 which 
kept the policy and supplementary contract in force for one year thereafter. 

On July 3, 1931, insured, who was engaged in the mercantile business at Bowling 
Green, left his home for a trip to Howardstown and, while on his way or imme- 
diately after his arrival at the latter place, was stricken with an illness which 
developed into a long and severe case of typhoid fever. He immediately went to 
the home of his father, Dr. Nusz, at Cecilia and his condition became so grave that 
his father and other physicians who were called in consultation deemed it necessary 
to take him to a hospital in Louisville where he had several blood transfusions. He 
was delirious during most of the time he remained at the hospital and did not 
become entirely rational until shortly before he was taken back to the home of his 
father in September. He remained there until some time in November when he 
returned to his home in Bowling Green. He went back to work at his mercantile 
establishment about January 3 or 4, 1932. Before leaving the home of his father, 
he was able to sit up some and walk with the use of a cane. His improvement was 
gradual, and after he returned to Bowling Green, he made several trips to the store 
before he actually resumed work. 


On April 8, 1932, insured wrote the company requesting forms for making proof 
of disability and testified that he made proof of his claim and either sent it to the 
company or delivered it to the local agent who forwarded it to the company. The 
company refused to allow or pay his claim and on May 9, 1933, insured instituted 
this action seeking to recover for three months’ disability under the provisions of 
the supplementary contract and the premium of $220.10 paid in September, 1931. 
In addition to a traverse of the allegations of the petition and in avoidance of 
lability, the company pleaded the provisions of the supplementary contract and the 
failure of insured to make claim or give notice of disability within the time provided 
therein. Trial before a jury resulted in a verdict and judgment for plaintiff in the 
sum of $520.10, and the company is appealing. 


_ While a number of grounds are assigned and argued for reversal, the conclu- 
sion we have reached concerning the second ground, namely that the court erred in 
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overruling appellant’s motion for a directed verdict at the close of evidence for 
appellee, renders it unnecessary to consider other grounds. 

It is insisted by counsel for appellant that appellee’s claim became invalid and 
that he was not entitled to recover because of his failure to give notice of his 
claim for disability within the time prescribed in the supplementary contract. On 
the other hand, appellee maintains that if notice was given within a reasonable time, 
the requirements of the policy with respect to giving notice were met, and that the 
question having been submitted to the jury under proper instructions, the judgment 
should be affirmed. 

As supporting the contention of appellee, counsel cites the case of Aétna Life 
Insurance Co. v. Bethel, 140 Ky. 609, 131 S. W. 523, and some other cases of like 
import from this jurisdiction. An examination of the opinion in the Bethel Case 
will reveal that the policy provided that notice of claim thereunder should be made 
immediately. It was held in that case, as has consistently been held since, that the 
words “immediately,” “forthwith,” or words of like import used in the same con- 
nection in policy contracts mean that notice shall be given within a reasonable 
time. See Mutual Life Insurance Co. of New York v. Smith, 257 Ky. 709, 79 
S.W.(2d) 28: Horn’s Adm’r v. Prudential Insurance Co., 252 Ky. 137, 65 S.W.(2d) 
1017; Southern Surety Co. of N. Y. v. Heyburn, 234 Ky. 739, 29 S.W.(2d) 6, and 
cases cited in those opinions. 

[1] Other cases cited and relied on by appellee involve policies which provide 
that proof of loss shall be furnished within 30, 60, 90 days, or other time speci- 
fied in the policy, but not providing for a forfeiture in the event of failure to fur- 
nish proof within such specified time. In construing such policies, this court has 
uniformly held that failure to furnish proof within the time required by the policy 
will not afford a defense to an action thereon 4 proof is furnished within a reason- 
able time. Western Automobile Casualty Co. Lee, 246 Ky. 364, 55 S.W.(2d) 1; 
Yorkshire Insurance Co. v. Kirtley, 243 Ky. i162, 47 SW. (2d) 922: National Union 
Fire Ins. Co. v. Hall, 233 Ky. 337, 25 S.W.(2d) 738; Dixon v. German Insurance 
Co., 11 Ky. Law Rep. 1001. 

[2] An entirely different rule prevails, however, if the giving of notice or 
furnishing proof of loss is made a condition precedent to liability or if a forfeiture 
is provided for in the policy, in the event they are not given within the time specified 
therein. In all recent cases involving policies containing provisions of this char- 
acter, it has been held in harmony with the general trend of authority that notice 
or proof shall be furnished within the time specified in the policy contract. Mutual 
Life Ins. Co. of N. Y. v. Smith, supra; Staples v. Continental Ins. Co. of N. Y., 
223 Ky. 842, 5 S.W.(2d) 265; Federal Life Ins. Co. v. Holmes’ Committee, 232 
Ky. 834, 24 S.W.(2d) 906; Prudential Insurance Co. v. Dismore, 254 Ky. 725, 72 
S.W.(2d) 433; Insurance Company of North America v. Sumner, 234 Ky. 340, 28 
S.W.(2d) 14; Home Ins. Co. of N. Y. v. Johnson, 226 Ky. 514, 11 S.W.(2d) 415; 
Dunning v. Continental Ins. Co., 254 Ky. 368, 71 S.W. (2d) 995; Home Owned 
Stores vy. Standard Accident Insurance Co., 256 Ky. 482, 76 § S.W.(2d) 273: Brother- 
hood of Railroad Trainmen v. Woods, 256 Ky. 613, 76 S.W.(2d) 911. For an 
elaborate discussion and citation of authority concerning the effect of these various 
provisions in policies, see Standiford v. American Insurance Co., 208 Ky. 731, 271 
S. W. 1042. It will be noted, however, that many of these cases hold that the 
requirement concerning notice or proof of loss may be waived by the insurer or its 
conduct may be such as will work an estoppel against pleading or relying upon the 
failure of the insured to comply with the provisions of the contract with respect to 
furnishing notice or proof. 

In Fidelity & Casualty Co. v. Hart, 142 Ky. 25, 133 S. W. 996, 998, it is said: 

“It may be conceded that where the policy of insurance requires the giving of notice 
of injury or illness, and specifies a time certain within which the notice must be 
given, the condition will be enforced. What the parties to the contract have them- 
selves written down in it as an essential ingredient of a basis for a claim under it 
may be regarded by the courts as of the essence of the contract, for it may not be 
assumed that the parties would have entered into the engagement otherwise. There 
is no prohibition against their contracting for limited liability, or for liability of the 
insurer conditioned upon the other party's compliance with specified require- 
ments of the contract.’ ; 

This was cited with approval in Brotherhood of Railroad Trainmen v. Woods, 
supra. oe: 

[3] Under the quoted provisions of the supplementary contract, it was specified 
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that written notice of the claim thereunder should be furnished to the company dur- 
ing the continuance of the total disability, otherwise the claim would be invalid, but 
provided further that if it was not reasonably possible to give notice within such 
time, it should be given as soon as was reasonably possible. Appellee does not 
claim that it was not reasonably possible for him to have given notice of his claim 
during the continuance of his disability, nor does he attempt to excuse his failure 
so to do within the period of more than 3 months after the termination of his dis- 
ability on the ground that he was mentally or physically incapable or otherwise pre- 
vented from giving notice. The only excuse he offers was that he did not under- 
stand the provision of the policy and was laboring under the impression that he 
could not recover for temporary total disability, but that to entitle him to recover 
the disability should be permanent and continuous. There is an absolute failure 
of proof to show that the insurer waived the provisions of the policy with respect 
to giving notice or of any conduct upon its part or the part of its agents that would 
estop it from relying upon such provisions. It is true that the local agent knew that 
appellee was in a hospital in Louisville since he sent notice of the premium due 
September 3, 1931, either to appellee or to his wife at the hospital in Louisville, but 
there is nothing to show that he knew the nature or probable duration of appellee’s 
illness. Newspaper and other reports of appellee’s illness were certainly not sufh- 
cient to carry notice to appellant, and there is no evidence whatever that appellant’s 
agent or agents at Bowling Green or elsewhere by act or deed misled appellee or 
caused him to refrain from making proof in accordance with the terms of the policy. 

It may be true, as argued by appellee, that appellant was not prejudiced by the 
delay, but in order to fix liability upon it, compliance with the terms of the pro- 
visions of the policy was essential regardless of whether noncompliance prejudiced 
the insurer. Jefferson Realty Co. v. Employers’ Liability Assur. Corporation, 149 
Ky. 741, 149 S. W. 1011. 

Since it is clearly manifest. from the evidence that appellee failed to give notice 
within the time specified in the policy and no valid reason or excuse has been shown 
for his delay, it follows that under the authorities cited the court erred in not sus- 
taining appellant’s motion for a directed verdict. 

Judgment reversed and cause remanded for proceedings consistent with this 
opinion. 


MUTUAL LIFE INS. CO OF NEW YORK v. McELRATH. 
Court of Appeals of Kentucky. Nov. 15, 1935. 
87 Southwestern Reporter (2d) 619. 
INSURANCE. 

In action on disability clause of life policy, judgment awarding plaintiff amount 
found to be due by jury and retaining case on docket for further proceeding held 
authorized as against contention that judgment violated statutes providing for 
entry of judgment in conformity to verdict and judgment notwithstanding verdict 
and relating to power of court to modify or vacate judgment after term (Civ. 
Code Prac. §§ 384, 386, 518). 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Calloway County. 

_ Action by William McElrath against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. Marshall Bullitt, Bruce & Bullitt, Robert Lee Blackwell, and D. L. Street, 
all of Louisville, for appellant. 

Joe Lancaster, of Murray, for appellee. 

Morris, Commissioner. 

Appellee held an ordinary life policy of the appellant company, which, in 

addition to its obligation to pay a certain sum upon the death of the insured, 
provided for the payment of a annuity of $50 per month upon proof that the 
holder had become totally and permanently disabled, either by injury or disease 
so that he was or would be permanently, continuously, and wholly prevented from 
performing any gainful occupation. 
_ It was also written in the policy that if the insured become totally disabled 
irom performing any work for gain or profit, so long as such disability continued, 
the insurer would waive the payment of premiums, commencing with the first 
due premium after approval of the claim for disability. 
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The annual premium due upon the contract was $225.10 per year, and there is 
no dispute as to the payment of such premiums. 

Another provision of the policy was that notwithstanding the proof of total 
disability had been duly furnished to and accepted by the insurer, the insured shall 
thereafter from time to time, but not oftener than once each year, furnish insurer 
proof of the continuation of the disability, and upon failure to do so, or if it 
should appear to the insurer that the beneficiary be free from such disability as is 
contemplated by the contract, then no further premium was to be waived, and no 
further income was to be paid. 

On February 24, 1932, appellee suffered a gunshot wound in his left ankle 
which he claimed totally and permanently disabled him from performing any work 
for compensation, gain, or profit, and he asserts in his petition that he will be 
thus permanently incapacitated. 

Appellee, prior to August 8, 1932, which was the succeeding due date of 
premium payment after his injury, furnished proofs to insurer of his injury and 
disability, but insurer refused to accept his proof and claim, and insisted on the 
payment of the current premium due, which appellee says he paid under protest, 
and that under the same conditions theretofore existing he paid the premium 
due for the year 1933. The total of the two premiums thus paid was $450.20. 

In his original and amended petition appellee sought judgment for $50 per 
month benefits from the time of his injury and such premiums as had been paid 
under protest. The insurer answered denying any liability on the policy. 

In addition to his prayer for the sums alleged to be due, appellee asked for 
a declaration of his rights under the terms of the policy. The cause was sub- 
mitted to a jury, upon what appear to have been proper instructions. The jury 
was told that they should find for plaintiff, if they believed from the evidence 
that the plaintiff “is totally and permanently disabled from carrying on the usual 
and substantial and practically all of the acts necessary to the prosecution of his 
usual business or occupation.” The jury returned a verdict in favor of appellee, 
awarding him such sum as was due at the time as benefits and the total of the 
two premiums which he had under protest paid after his injury, and upon this 
verdict judgment was entered. 

However, the court entered a supplemental judgment, which is as follows: 

“This cause coming on for hearing upon the prayer of the plaintiff's petition 
for a declaration of rights and the court having considered the verdict of the jury, 
and being sufficiently advised, doth further order and adjudge that the defendant 
pay to the plaintiff the sum of Fifty Dollars ($50.00) per month, beginning August 
1, 1934, so long as the permanent and total disability of plaintiff shall exist. It is 
further adjudged that the plaintiff be relieved from paying the annual premium 
provided for in the policy as long as his condition shall remain as at present, and 
this cause is continued on the docket for further orders of the court, to all of 
which both plaintiff and defendant object and except.” 

The appellant is not complaining of the judgment awarding appellee the 
amount found by the jury to be then due (including two years premiums) but it 
complains because the court entered the supplemental judgment, supra, which 
retains the case on the docket for further proceeding on proper showing. 

It is argued that the law does not authorize the court to enter a judgment in 
a controversy of this character; that the supplemental judgment is forbidden by 
general principles of practice, being violative of sections 384, 386, and 518 of the 
Civil Code of Practice and erroneous as a matter of substantive law. In the case 
of Equitable Life Assurance Society of U. S. v. Goble, 254 Ky. 614, 72 S.W.(2d) 
35, 37, this court answered each and every contention advanced by appellant here. 
The court took pains in reviewing many cases, both within and without this juris- 
diction, and wrote as follows: “A similar argument has been presented to this 
court in numerous cases involving the quoted clause of a group policy and a judg- 
ment embracing like provisions. [Citing cases.] These cases exemplify the 
objection to the form of judgment herein and show the question is no longer 
controversial in this court, the opinions of a number of courts of foreign jurisdic- 
tion to the contrary notwithstanding.” 

Since the decision in the Goble Case, supra, this court has followed it on the 
question here presented in quite a number of cases. Equitable Life Assur. Society 
of U. S. v. Powers, 254 Ky. 770, 72 S.W.(2d) 469; Equitable Life Assur. Society 
of U. S. v. Keck, 254 Ky. 773, 72 S.W.(2d) 466, 467; Equitable Life Assur. 
Society of U. S. v. Martin, 254 Ky. 747, 72 S.W.(2d) 446; Equitable Life Assur. 
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Society of U. S. v. Patrick, 255 Ky. 80, 72 S.W.(2d) 480; Equitable Life Assur. 
Society of U. S. v. Dennison, 255 Ky. 296, 73 S.W.(2d) 52. 

We see no reason for departing from the law as written in the cases cited, 
supra, nor can we see any grounds for distinguishing the present case from those 
cited. 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. DANIELS. 
Court of Appeals of Kentucky. Nov. 19, 1935. 
87 Southwestern Reporter (2d) 960. 
INSURANCE. 

Where insured did not furnish insurer proof of disability within one year after 
its commencement as required under disability clause of group policy, insurer held 
entitled to directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Johnson County. 

Action by Newt Daniels against the Equitable Life Assurance Society of the 
United States. From a judgment for plaintiff, defendant appeals. 

Reversed, with directions. 

William Marshall Bullitt, Eugene B. Cochran, and. Bruce & Bullitt, all of 
Louisville, for appellant. 

Kirk & Wells and Z. Wells, all of Paintsville, for appellee. 

RICHARDSON, Justice. 

The determination of the right of the Equitable Life Assurance Society of the 
United States to a directed verdict is decisive of this case. 

Newt Daniels, an employee of the Consolidation Coal Company at Van Lear, 
Ky., was the holder of an indviidual certificate of insurance issued by the Equita- 
ble to him as such employee. The policy, in accordance with the terms of which 
the individual certificate was issued, contains this provision: “In the event that 
any employee while insured under the aforesaid policy and before attaining age 
60 becomes totally and permanently disabled. by bodily injury or disease and will 
thereby presumably be continuously prevented for life from engaging in any 
occupation or performing any work for compensation of financial value, upon 
receipt of due prooof of such disability before the expiration of one year from the 
date of its commencement, the Society will, in termination of all insurance of 
such employee under the policy, pay equal monthly disability-installments, the num- 
ber and amount of which shall be determined by the Table of Installments 
below. The amount of insurance herein referred to shall be that in force upon 
the date on which said total and permanent disability commenced.” 

On a trial to a jury a verdict of $1,284.75 for Daniels was returned on which 
a judgment was rendered, directing the payment of this sum in monthly install- 
ments of $51.39, beginning the lst day of May, 1930. 

At the conclusion of the evidence in behalf of Daniels, and also at the conclu- 
sion of all of the evidence, the Equitable requested the jury to be instructed 
peremptorily to find for it, which was refused. 


In his petition Daniels alleges “that on or about April 1, 1930, he became totally 
and permanently disabled by disease, being afflicted with pulmonary tuberculosis 
and chronic otitis media of the right ear,” and in his testimony he fixed the same 
date of the commencement of his total and permanent disability. 


During the progress of the trial, the parties stipulated that on February 13, 
1933, Z. Wells, for Daniels, wrote and mailed to “W. B. Parsons, 2nd Vice- Presi- 
dent, Equitable Life Assurance Society of the United States, 393 Seventh Avenue, 
New York City, New York, a letter, dated February 13th, 1933, at 11:16 A. M.. 
and with such letter was enclosed the affidavit of Dr. F. M. Picklesimer, dated 
October 21st, 1932.” The statement of Dr. Picklesimer, referred to above, 
describes Daniels’ ailments, followed by this statement: “From the above findings, 
we estimate this man to be totally and permanently disabled to perform manual 
labor.” It was stipulated that in response to Z. Wells’ letter, the Equitable inclosed 
forms for the completion of the proof of his disability. These forms were received 
4 Wells, but never filled out by Daniels or his physician, and returned to the 

quitable. 

No other notice or attempted proof of disability was delivered by Daniels, or 
any one for him, to the Equitable, or any one for it. The testimony that he 
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became totally and permanently disabled on April 6, 1930, in the manner and to the 
extent disclosed by the evidence, and that it was continuous and permanent from 
that date to the filing of this action, October 13, 1933, may be accepted as uncon- 
tradicted. The Equitable pleaded as a bar to his recovery the provision of the 
policy hereinbefore quoted. The pleadings and evidence disclose that Daniels 
utterly failed to comply with this provision by presenting to the Equitable proof 
of his disability “before the expiration of one year from the date of its com- 
mencement.” This failure to present to the Equitable proof of his disability for 
more than one year next after its commencement precludes his right to recover, 
A like provision was recently before us in Equitable Life Assurance Society of 
United States v. Harry Adams, 259 Ky. 726, 83 S.W.(2d) 461. It was therein 
considered valid and enforceable. Our opinion in that case is conclusive in the 
present one. 

Wherefore, the judgment is reversed, with directions to award the Equitable 
a new trial and for proceedings consistent herewith. 


HICKS v. DISTRICT GRAND LODGE NO. 21, GRAND UNITED ORDER 
OF ODD FELLOWS OF LOUISIANA et al. No. 16218. 
Court of Appeal of Louisiana. Orleans. Dec. 2, 1935. 
164 Southern Reporter 276. 
INSURANCE. 


Where judgment recognized deceased’s universal legatee as his heir entitled to 
proceeds of fraternal life policy, refusal to permit proof that another claimant was 
deceased’s nephew held not error, since nephew was not a forced heir, and con- 
sequently universal legatee had prior claim. 

(For other cases, see Insurance, Dec. Dig. § 778.) 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. 

Action by Henry Charles Hicks against the District Grand Lodge No. 21 of the 
Grand United Order of Odd Fellows of Louisiana and others. From an adverse 
order, Henry J. Odom appeals. 

Affirmed. 

Gill & Simon and Warren Simon, all of New Orleans, for Emily Stewart Foster, 
intervener. 

Charles J. Mundy, of New Orleans, for Odom, intervener. 

Loys Charbonnet, of New Orleans, for plaintiff appellee. 

Frank B. Smith, of New Orleans, for defendant appellee. 

WESTERFIELD, Judge. 

This case has been before this court on two former occasions. See 158 So. 386, 
and 159 So. 413. The facts are stated at length in our former opinions. Suffice it 
to say that when last before us we ordered a remand for the purpose of proving 
which one of two claimants, Henry J. Odom or Emily Stewart Foster, was the heir 
of Washington Odom, and, as such entitled to the proceeds of a fraternal life insur- 
ance policy issued by Butler Lodge No. 1336 of the District Grand Lodge No. 21, 
Grand United Order of Odd Fellows. 

Emily Stewart Foster, as the universal legatee of Washington Odom, was by 
the judgment below recognized as his heir. An appeal was again taken on behaif 
of Henry J. Odom. ; 

In this court counsel complains of the refusal of the trial court to permit proof 
that Henry J. Odom was a nephew of the deceased. We believe the evidence to 
have been properly excluded. It would not advantage the claim of Odom to prove 
his alleged relationship in view of the fact that the other claimant for the proceeds 
has established her claim as an instituted heir. A nephew is not a forced heir in 
Louisiana; consequently, the universal legatee has a prior claim. We see no reason 
to disturb the judgment appealed from. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


Harry McCall, Judge ad hoc, participating in absence of Judge Richard W. 
Leche. 
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WICKER v. BATON ROUGE MUT. BEN. ASS’N. No. 1532. 
Court of Appeal of Louisiana. First Circuit. Dec. 9, 1935. 
164 Southern Reporter 337. 
INSURANCE. 


Mutual benefit association held not liable for death of employee of oil company 
whose employment record showed him to have been discharged, under association’s 
constitution authorizing termination of benefits in such event, notwithstanding 
employee was subsequently reinstated by company and company’s record was made 
to show he had been on a leave of absence, where employee did not apply for rein- 
statement in the association. 

(For other cases, see Insurance, Dec. Dig. § 747.) 


Appeal from Nineteenth Judicial District, Parish of East Baton Rouge; Wm. 
Carruth Jones, Judge. 

Action by Mrs. Edna Loudon Wicker against the Baton Rouge Mutual Benefit 
Association. From an adverse judgment, the plaintiff appeals. 

Affirmed. 

Fred G. Benton and Carlos G. Spaht, both of Baton Rouge, for appellant. 

Taylor, Porter & Brooks, of Baton Rouge, for appellee. 


MARSHALL v. METROPOLITAN LIFE INS. CO. No. 16202. 
Court of Appeal of Louisiana. Orleans. Dec. 16, 1935. 
164 Southern Reporter 441. 
1. INSURANCE. 


Under group policy providing for total disability benefits if insured was pre- 
vented from engaging in any occupation for compensation or profit, insurer held 
hable for such benefits to unskilled negro laborer, 56 years of age, who was unable 
to do laborious work after injury rendering his left leg practically useless. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Insurer who defended suit for total disability benefits under group policy on 
ground that insured, whose left leg was rendered practically useless by injury, was 
not totally disabled within terms of policy, held not liable for statutory penalty for 
making arbitrary delay in payment of insurance (Act No. 310 of 1910, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; Walter L. Gleason, Judge. 

Action by Brooks Marshall against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

James Wilkinson and Geo. M. Leppert, both of New Orleans, for appellee. 


THOMPSON v. NEW YORK LIFE INS. CO. No. 5073. 
Court of Appeal of Louisiana. Second Circuit. Dec. 13, 1935. 
164 Southern Reporter 491. 
INSURANCE. 


Insured whose physician declared him permanently disabled on date prior to 
anniversary of life policies nearest insured’s sixtieth birthday, but who continued 
until after anniversary nearest his sixtieth birthday to act as superintendent at iron 
works, and whose proof of disability showed date of disability to be date he left 
employment held not entitled to disability benefits under life policies providing 
benefits for permanent disability occurring before anniversary of policies nearest 
insured’s sixtieth birthday. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

‘Soni Appeal from First Judicial District Court, Parish of Caddo; Cecil Morgan, 
udge. 

Action by Erastus R. Thompuson against the New York Life Insurance Com- 
pany. From an adverse judgment, the defendant appeals. 

Reversed and rendered. 

Montgomery & Montgomery, of New Orleans, for appellant. 

Foster, Hall, Barret & Smith, of Shreveport, for appellee. 
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WASHINGTON v. DISTRICT GRAND LODGE NO. 21, GRAND UNITED 
ORDER OF ODD FELLOWS OF LOUISIANA. No. 1554. 
Court of Appeal of Louisiana. First Circuit. Dec. 31, 1935. 
164 Southern Reporter 816. 
1. INSURANCE. 


Where insured in benefit certificate had changed beneficiary from his wife to 
his mother, evidence held to sustain finding that mother was dependent upon 
insured, and that insured’s mother and father had been legally married, as regards 
effectiveness of change of beneficiary (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

2. INSURANCE. ; , 

Presumption that beneficiary named in benefit certificate was entitled to recover 
‘eho seat where right to recover was questioned on ground that change in 

eneficiary was ineffective. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Appeal from District Court, Parish of St. Mary; James D. Simon, Judge. 

Action by Emma A. Washington against the District Grand Lodge No. 21, 
Grand United Order of Odd Fellows of Louisiana. From an adverse judgment, 
plaintiff appeals. 

Affirmed. ; a Mh 

Charles E. Fernandez, of Franklin, for appellant. 


James R. Parkerson, of Franklin, and F. B. Smith, of New Orleans, for 
appellee. 


SAKALLARIS v. NEW YORK LIFE INS. CO. 
Supreme Judicial Court of Maine. Nov. 4, 1935. 
181 Atlantic Reporter 669. 
1, INSURANCE. 


_False and untrue representations of facts which are material to risk void 
policy. 

(For other cases, see Insurance, Dec. Dig. § 253.) 
2. INSURANCE. Ba ; 

Statements of applicant for life policy as to present and past condition of 
health and as to whether applicant had consulted or been attended or treated by 
physician are material to risk and will void policy if false. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 
3. INSURANCE. 

Evidence held to bar recovery on life policy on ground that applicant knowingly 
made false statements as to past condition of health and as to whether he had 
consulted or been treated by physician for heart trouble during past five years. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Report from Superior Court, Cumberland County. 

Action by Bessie A. Sakallaris against the New York Life Insurance Company. 
On report. 

Judgment for defendant. g ; . 

Argued before Dunn, C. J., and Sturgis, Barnes, Thaxter, Hudson, and 
Manser, JJ. as 

Woodman, Skelton, Thompson & Chapman, of Portland, for plaintiff. 

Verrill, Hale, Booth & Ives, of Portland, for defendant. 

Hupson, Justice. : ; ; : et 

The plaintiff, as beneficiary, brings this action of assumpsit on a life insurance 
policy dated December 4, 1933, issued by the defendant to her deceased husband. 
The defense is misrepresentation of material facts in his application for the 
policy. es : : : cial 

Reported for decision on so much of the evidence as is legally admissible, the 
record warrants the finding of these facts: The insured, fifty-five years old 
at the time of his death on January 13, 1935, born in Greece, came to America in 
1900, worked in a “tannery shop” in Massachusetts for a few years, then in a 
“bakery shop,” again in a tannery, and in 1909 or 1910 returned to Greece for a 
year, after which he returned to Massachusetts. In 1918 he came to Portland, 
where until his death he conducted a fruit business. 
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As a boy, he went to school tree or four years in Greece, but did not study 
English. Greek mostly was spoken in his home, his wife being able to speak only 
a little English, although his children were educated here and speak our language. 
While working in the tannery and “baker shop” in Massachusetts, he associated 
principally with Greeks who spoke broken English. Ever after coming to Portland, 
however, he dealt with Americans and learned the language sufficiently to carry 
on his business, practically wholly in English. He never learned to read and write 
English to any extent, but could make out head lines in American newspapers. 
He had a sufficient knowledge of our language so that at different times he was 
used as an interpreter by an American doctor in treating Greek patients. In that 
capacity he translated from the Greek to English the symptoms of the patient 
and from the English to the Greek the treatment prescribed by the physician. 
Qualifying therefor as to knowledge of the English language, by naturalization 
he became an American citizen. 

On November 24, 1933, at the solicitation of the defendant’s agent, the insured 
applied for his policy and answered as follows the questioning of the examining 
physician : 

“Q. Have you ever raised or spat blood? A. No. 

“Q, Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of * * * the heart, blood vessels or lungs? A. No. 

“Q. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? A. No. 

“Q. What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? None.” 

He signed this statement: “On behalf of myself and of every person who shail 
have or claim any interest in any insurance made hereunder, I declare that I have 
carefully read each and all of the above answers, that they are each written as made 
by me, and that each of them is full, complete and true, and agree that the Com- 
pany believing them to be true shall rely and act upon them.” 

Unknown by the defendant or its agent at the time of the issue of the policy, it 
appears that the insured was taken sick in January preceding the date of his 
application and was treated by a Portland physician for heart trouble. The doctor 
found him in bed, short of breath, spitting blood, with low blood pressure, and 
complaining of pain in hip, left shoulder, and back of neck. The diagnosis was 
coronary occlusion. Digitalis was prescribed and taken. The patient remained 
in bed over two weeks and was subsequently treated by this doctor in February, 
March, April, and May and at one later visit. The physician testified that he 
informed the insured two or three different times that the trouble was with his 
heart and that the medicine taken must be supplemented with complete rest. 
The attending physician stated that his patient always talked with him in the 
English language, had no difficulty in conversing, understood the language, and 
expressed himself “very well” in English. 

In approximately fourteen months after the application, the insured died with 
“acute dilation of the heart with pulmonary edema.” 

[1, 2] Counsel agree that the answers are representations and do not constitute 
warrarities ; but false and untrue representations of facts which are material to the 
risk void the policy. 

_. “The answers of an applicant for life insurance as to his present and past con- 
dition of health are unquestionably material to the insurance risk proposed. The 
policy, if issued at all, will be issued on the faith that they are true. These answers 
afford, in part, the test by which it is determined whether to issue a policy at all, 
or not. Hence it follows that such answers are material, and must be true.” Jeffrey, 
Ex’r v. United Order of Golden Cross, 97 Me. 176, 179, 53 A. 1102, 1103. 

“A false estatement as to whether applicant has consulted or been attended or 
treated by a physician is material to the risk, and will defeat recovery, especially 
where it is warranted to be true.” Hughes, Adm’r v. Metropolitan Life Insurance 
Co. 117 Me. 244, 249, 103 A. 465. 

[3] When the applicant for this policy denied that he had “raised or spat 
blood,” had “consulted a physician or practitioner for or suffered from any ailment 
or disease of the heart,” that within the past five years had “consulted with or 
been treated by a physician,” he stated facts material to the risk which were 
false and untrue and by so doing made recovery in this case by his beneficiary 
impossible as a matter of law. 

A careful examination of the evidence convinces us not only that his denials 
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were false and untrue, but that he knew them g0 to be. His knowledge of English 
permitted him to understand the questions read to him, as well as, understandingly, 
to carry on the conversation with the examining physician. ; 

Our finding on this issue of fact as to his understanding of the questions 
makes it unnecessary to decide the issue of law raised by the plaintiff’s counsel 
as to whether or not plaintiff could recover if, not understanding the questions, he 
made untrue statements of fact material to the risk. As yet, that has not been 
passed upon in this state. We leave it for decision in some case where it would 
not be purely obiter dictum. 

Judgment for defendant. 


SHEA v. ZZTNA LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 9, 1935. 
198 Northeastern Reporter 909. 
1. INSURANCE. 


Payment of premium by employer under group policy covering his employees, 
application for insurance under policy by employee, authorization by him to employer 
to withhold amount from his wages to apply on premium, and actual withholding of 
such amount held sufficient consideration to support promise of insurer to pay insur- 
ance benefits on death or disability of employee. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

2. INSURANCE. , 

Under group policy containing disability clause issued by insurer to employer 
referring to employees as “insured” thereunder, employee who made application for 
insurance according to terms of policy and authorized deductions from his wages 
as his contribution toward cost of insurance held proper party to maintain action on 
policy as person insured (Gen. Laws [Ter. Ed.] c. 175, §§ 24, 134, cl. 2 and 4). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

3. INSURANCE. 

Where wife of employee, who was insured under group policy, was named as 
death beneficiary but no one was named as beneficiary of disability benefits, employce 
held proper party to maintain action for disability benefits as beneficiary (Gen. Laws 
{[Ter. Ed.] c. 175, § 111). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

4. INSURANCE. wy 

In action by employee on group policy containing disability clause, employee 
had burden of proving that policy was in force as to him at time liability thereunder 
for disability benefits attached because of his total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE. 

Inability of employee to perform work for which he is employed does not 
necessarily terminate relation of employer and employee within group policy under 
which employees are insured. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

6. INSURANCE. . 

Under group policy insuring employees and requiring proof of total and per- 
manent disability to be made after such disability had existed for six months, 
attempted cancellation by employer, before employee had been disabled for six 
months, because of termination of employee’s employment necessitated by his dis- 
ability, did not bar recovery by employee who had become totally and permanently 
disabled while employed, and who had made required premium contributions prior 
to termination of his employment (Gen. Laws [Ter. Ed.] c. 175, § 24). 

(For other cases, see Insurance, Dec. Dig. § 236.) 

7. INSURANCE. : 

Under group policy providing for contribution by employees toward payment of 
premiums, for actual payment of premiums to insurer by employer, and that employer 
might cancel insurance of employee for failure to make required contributions, 
alleged failure of employee to make such contribution did not preclude his recovery 
on policy where employer was not in default to insurer and had not effectively cat- 
celed employee’s insurance for failure to make contribution. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
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Report from Superior Court, Suffolk County; O’Connell, Judge. 

Action of contract by Jerry Shea against the AXtna Life Insurance Company. 
On report from the superior court, where there was a verdict for defendant. 

Judgment for plaintiff. 

R. E. McCarthy and R. A. Shea, both of Boston, for plaintiff. 

A. S. Allen, of Boston, for defendant. 

FiELD, Justice. 

This is an action of contract brought by the plaintiff, a former employee of the 
Franklin Motor Car Company, herein referred to as the employer, against the 
ZEtna Life Insurance Company, herein referred to as the company, to recover total 
and permanent disability benefits under a policy of so called group insurance issued 
by the company to the employer. The jury in answer to special questions sub- 
mitted to them found—and these findings are not challenged—that the plaintiff was 
not, “prior to April 26, 1932, totally disabled from pursuing any occupation for 
wages or profit,” but that “for at least six months after April 26, 1932” he was so 
totally disabled and that such total disability has “continued to the present date” 
and will “presumably continue for the rest of his life.” The judge, on motion there- 
for, directed a verdict for the defendant, subject to the plaintiff’s exception, and 
reported the case for the determination of this court in accordance with a stipula- 
tion of the parties that if the verdict was directed rightly judgment is to be entered 
thereon, “otherwise judgment is to be entered for the plaintiff in the sum of one 
thousand dollars with interest from March 16, 1933, the date of the writ.” 

The defendant contends that the verdict for it was directed rightly, on the 
grounds (a) that the plaintiff was not the proper party to maintain the action, (b) 
that the plaintiff’s insurance was terminated before he gave notice of any claim 
of disability, and (c) that the plaintiff defaulted in his payments. The direction of 
the verdict cannot be sustained on any of these grounds. 

A policy of so called group insurance purporting to have been issued by the 
company to the employer, dated January 7, 1924, was introduced in evidence. By 
this policy the company, in consideration of the application of the employer and the 
payment of an annual premium, agreed to pay a certain amount—$1,000 in the case 
of an employee of the plaintiff’s class—on due proof of the death of any insured 
employee of the employer. And the policy contained these provisions among others: 
“Employees * * * entering service after the policy date will be eligible for insur- 
ance upon completion of six months of continuous service. Insurance hereunder will 
be effective only for eligible employees who make written application therefor and 
agree to contribute the required portion of the premium to the employer. Employees 
who apply to the employer for insurance hereunder prior to the expiration of ninety 
days from the date they are (or become) eligible therefor will be insured without 
evidence of insurability * * * if the employee is not eligible for insurance on the 
policy date, insurance shall be effective from the date he becomes eligible if he 
applies for insurance prior thereto. * * * The employer shall furnish the Company 
with proper application (on the Company’s form) for all employees who duly apply 
for insurance hereunder. * * * At the end of the first term, and at the end of each 
subsequent premium paying period, the employer may at his option continue this 
policy by paying in advance * * * the premium for the insuring age attained at the 
commencement of the policy year by each and all insured. * * * A grace of thirty- 
one days, during which the policy will remain in full force, will be allowed in the 
payment of all premiums except the first. The employer may effect the cancellation 
of insurance upon any employee insured hereunder upon or at any time after 
termination of employment or failure to make the required premium contribution 
for such insurance by returning the card for such individual insurance with the 
form thereon entitled ‘Notice of Discontinued Employment’ (which form the 
employer may amend to read ‘Notice of failure to pay the required premium contri- 
bution for this insurance’) properly filled out and signed by the employer. * * * 
Upon request * * * for discontinuance of insurance upon any life insured here- 
under, insurance upon such life shall cease. [Provision is made for the computation 
of unearned premiums.] * * * The Company will issue to the employer for delivery 
to each employee whose life is insured under this policy an individual certificate 
Setting forth a statement as to the insurance protection to which the employee is 
entitled and to whom it is payable. * * * If total disability of any employee entitled 
to insurance under the schedule of insurance contained in this policy begin before 
age sixty, and if due proof be furnished the Company after such disability has 
existed for a period of six months, and if such disability presumably will during 





























































































































































































































974 The Insurance Law Journal, Vol. 87 | May, 1936 


lifetime prevent such employee from pursuing any occupation for wages or profit 
such employee shall be deemed to be totally and permanently disabled within the 
meaning of this policy. * * * Upon receipt of due proof at the Home Office of the 
Company of the total and permanent disability of any employee entitled to insurance 
under the schedule of insurance contained in this policy, the Company will waive 
further payment of premium for the insurance upon the life of such disabled 
employee and will pay immediate disability benefits, in lieu of all other benefits 
provided for under this policy. * * * This policy, the application of the employer 
and the individual applications, if any, of the employees insured, constitute the 
entire contract between the parties hereto.” 

The application addressed to the company, signed by the plaintiff, was introduced 
in evidence. It names the plaintiff’s wife, Margaret Shea as “death beneficiary,” 
and contains the statement “I hereby apply for Life Insurance in amount of $1000 
in accordance with the terms of the Group policy issued to my employer, and 
authorized the deduction of 60c per month from my wages as my contribution 
toward the cost of this insurance.” A certificate signed by the company was also 
introduced in evidence reciting that the defendant has insured the lives of certain 
employees of the employer by the group policy of insurance above referred to, that 
“Under and subject to the terms and conditions of said policy, and the application 
therefor,” the life of the plaintiff is “insured for the sum of one thousand dollars, 
in favor of Margaret Shea—Wife Beneficiary,” and that “This insurance will be 
terminated whenever said employee fails to make the required premium contribution 
or ceases to be in the employ of said employer.” 

There was evidence that the plaintiff entered the employment of the employer 
October 26, 1931, and that some insurance premiums were withheld by the employer 
from his wages or paid by the plaintiff to the employer. The company in reply to 
a notice to admit facts under G.L. (Ter.Ed.) c. 231, § 69, admitted that the policy of 
group insurance and the certificate above referred to “became of full force and 
effect so far as relative to the plaintiff on April 26, 1932.” The employer purported 
to cancel the plaintiff’s insurance in August, 1932. The parties agreed that if the 
company had the right to cancel the policy “it took effect on August 23, 1932, sub- 
ject also to the grace period of thirty-one days before it could apply.” The parties 
also agreed that “so far as the employer is concerned the policy is on an annual 
payment basis and * * * payment is made in one lump sum with an adjustment for 
employees whose insurance might be cancelled. In the case of Jerry Shea and the 
other * * * employees at that time, there was an advance made by the employer, 
the Franklin Motor Car Company, and * * * as of the date of the cancellation 
notice [an amount] was returned as unearned premium.” 


1. On facts which could have been found and the terms of the policy and of 
the plaintiff’s application rightly interpreted, the plaintiff is a proper party to main- 
tain this action. 

[1, 2] The plaintiff, according to the terms of the insurance contract contained 
in the policy and in the plaintiff’s application, was a party to that contract. The 
policy originally was a contract between the employer and the company. But it con- 
templated that by making an application for insurance thereunder an employee 
might become a party thereto. The plaintiff made such an application by which he 
applied for insurance in accordance with the terms of the policy, and by these 
terms his application became a part of the insurance contract. See G.L.(Ter.Ed.) 
c. 175, §§ 24, 134, cl. 2; Beecey v. Travelers’ Ins. Co., 267 Mass. 135, 138, 166 N. E. 
571; Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 550, 136 A. 400, 50 A. L. R. 
1276; Smithart v. John Hancock Mutual Life Insurance Co., 167 Tenn. 513, 527, 71 
S.W.(2d) 1059. Insurance under the policy, so far as applicable to this plaintiff, 
was upon his life and against his disability. The policy refers to employees as 
“insured” thereunder and to “the insurance protection to which the employee 1s 
entitled.” See G.L.(Ter.Ed.) c. 175, § 134, cl. 2, cl. 4. The premium paid by the 
employer was in part paid by it for the plaintiff and such payment was impliedly 
ratified by him by authorizing the deduction of monthly payments from his wages 
as his “contribution toward the cost of this insurance.” In these circumstances the 
promise of the company to pay insurance benefits on the death or disability of the 
plaintiff must be regarded as a promise made to him. Compare Millard v. Brayton, 
177 Mass. 533, 59 N.E. 436, 52 L.R.A. 117, 83 Am.St.Rep. 294. And without minute 
analysis of the situation it is enough to say that the payment of premiums by the 
employer, the application for insurance under the policy by the plaintiff, including 
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authorization to the employer to withhold amounts from his wages on account of 
such premiums, and the actual withholding of such amounts or payment thereof by 
the plaintiff to the employer, furnish ample consideration to support this promise 
of the company. See Millard v. Brayton, 177 Mass. 533, 59 N.E. 436, 52 L.R.A. 
117, 83 Am.St.Rep. 294; Lewis v. Metropolitan Life Ins. Co., 178 Mass. 52, 54, 59 
N. E. 439, 86 Am.St.Rep. 463; see, also, Palmer Savings Bank v. Insurance Co. of 
North America, 166 Mass. 189, 195, 196, 44 N.E. 211, 32 L. R. A. 615, 55 Am.St.Rep. 
387; Robinson v. Nutt, 185 Mass. 345, 348, 349, 70 N.E. 198; Hare & Chase, Inc., v. 
Commonwealth Discount Corporation, 260 Mass. 134, 136, 156 N.E. 893. American 
Law Inst., Restatement, Contracts, § 75, subsection 2. Consequently, the plaintiff 
was the person insured under the contract. 

[3] No person is specifically named in the insurance contract as the beneficiary 
of disability benefits payable thereunder. Neither the employer nor the plaintiff's 
wife is so named. Whether, even if the employer had been so named, it would 
have been entitled to the disability benefits need not be decided. Compare Carruth 
y. Etna Life Ins. Co., 157 Ga. 608, 616, 122 S.E. 226. At least under the insurance 
contract against disability of the plaintiff made with the plaintiff as the insured per- 
son, though the employer is also a party to the contract, the employer is not by 
implication the beneficiary of disability benefits. And the plaintiff's wife, though 
named as “death beneficiary” under the insurance contract, is not for that reason 
also the beneficiary of disability benefits. See Foster v. North Carolina Mutual 
Life Ins. Co., 150 S.C. 482, 489, 148 S.E. 656. The clear implication from the 
contract of the company with the plaintiff for insurance against his own disability, 
which names no beneficiary for disability benefits, is that the plaintiff is such bene- 
ficiary. Lewis v. Metropolitan Life Ins. Co., 178 Mass. 52, 54, 59 N.E. 439, 86 
Am.St.Rep. 463; Pettit v. Prudential Ins. Co. of America, 231 Mass. 394, 396, 121 
N.E. 28. 

It follows that the plaintiff is the proper party to maintain this action in his 
own name, either at common law as the person insured or under G.L.(Ter.Ed.) c. 
175, § 111, as the beneficiary. See Johnson vy. Inter-Ocean Casualty Co., 112 W. Va. 
396, 397, 164 S.E. 411. 

2. The direction of the verdict for the defendant cannot be sustained on the 
ground that the plaintiff's insurance was terminated before he gave notice to the 
company of any claim of disability. 

The company’s contention on this point is in substance that the insurance con- 
tract as to the plaintiff was cancelled by the employer before the liability of the 
company for disability benefits attached. The company contends that the employer 
had a right to cancel the policy as of August 23, 1932, or at least as of thirty-one 
days thereafter, but that even if it had no such right to cancel the policy as of that 
time such policy was effectively cancelled as between the plaintiff and the company. 

[4] The burden rested on the plaintiff of proving that the policy was in force as 
to him at the time liability thereunder for disability benefits attached by reason of 
his total and permanent disability. Kowalski v. A&tna Life Ins. Co., 266 Mass. 
255, 261, 262, 165 N. E. 476, 63 A. L. R. 1030. 

On the special findings, the admissions of the company and the evidence it 
could have been found that the plaintiff became totally and permanently disabled 
after the policy became in force as to him—April 26, 1932—while he was employed 
by the employer, while neither the employer nor the plaintiff was in default as 
to premiums and before the purported cancellation of the policy. 

[5] There was evidence that, though the plaintiff did not work for the employer 
after April, 1932, he was kept on the employer’s pay roll until July 23, 1932, that 
in the period after April, 1932, extending into July, 1932, from time to time he 
reported to the employer his inability to work, and that the plaintiff’s employment 
was terminated July 23, 1932. It could have been found that his employment was 
not terminated before that date. Though inability of an employee to perform 
the work for which he is employed may excuse performance by him and his non- 
performance may excuse payment by the employer (O’Connor v. Briggs, 182 
Mass. 387, 65 N. E. 836; Williston, Contracts, § 1940), such inability or failure 
to work because of it does not necessarily terminate the relation of employer 
and employee within the meaning of the policy. See Johnson v. Walker, 155 
Mass. 253, 255, 20 N. E. 522, 31 Am. St. Rep. 550; Kowalski v. AEtna Life Ins. 
Co., 266 Mass. 255, 261, 165 N. E. 476, 63 A. L. R. 1030; Thompson v. Pacific 
Mills, 141 S. C. 303, 309, 310, 139 S. E. 619, 55 A. L. R. 1237. Not only is there 
no evidence of any act or intention on the part of the employer to terminate 
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the relation of employer and employee before July 23, 1932, but there is evidence 
negativing any such act or intention. Moreover, it would be unreasonable to 
interpret the insurance contract in such a way that the existence of total disability 
of an employee, later shown to be permanent, against which the contract purports 
to insure, ipso facto terminates the employment so as to destroy or permit the 
employer to destroy the very protection which the contract purports to give. 

There was evidence that the premium payable by the employer covering insur- 
ance on the plaintiff under the policy was paid in full by the employer in advance 
and that the required contributions of the plaintiff toward the cost of such insur. 
ance to the end of July, 1932, either were withheld by the employer from the 
plaintiff’s wages or paid to the employer by the plaintiff. Furthermore, it could 
have been found on the basis of the specific findings and the evidence of the plain- 
tiff’s inability to work that he became totally disabled not earlier than April 26 
1932, and not later than July 23, 1932, while he was employed by the employer, 
and that this total disability was permanent. 

[6] The liability of the company to pay disability benefits to the plaintiff 
attached when he became totally and permanently disabled between April 26, 1932, 
and July 23, 1932, though the payment of such benefits was subject to the con- 
dition precedent that the permanent nature of the disability be proved in the 
manner prescribed by the insurance contract. The existence of his total disability 
“for a period of six months” was an essential element of proof of permanent 
disability and, consequently, fixed the time of payment of the disability benefits 
since such proof could not be made until “after such disability has existed” for 
that period. See Kimel v. Missouri State Life Ins. Co. (C. C. A.) 71 F.(2d) 
921, 924. The language of the contract, read in the light of the statute authorizing 
it (G. L. [Ter. Ed.] c. 175, § 24), implies that the existence of total disability 
for this period is not a condition precedent to liability but, rather, is evidential 
of the permanent nature of the disability as of the time it came into existence. 
G. L. (Ter. Ed.) c. 175, § 24, authorizes contracts for the payment of special 
benefits if “the insured * * * becomes totally and permanently disabled from any 
cause” and not from any lesser disability. Mutual Benefit Life Ins. Co. v. Com- 
missioner of Insurance, 271 Mass. 365, 171 N. E. 656. And this statute provides 
that the contract “shall define what shall constitute total and permanent disability.” 
This requirement of definition does not permit the substitution of the risk of a 
total disability not permanent, however long continued, for the risk of a total 
and permanent disability which may be insured against, but, rather, requires the 
adoption of an authoritative rule as to the facts essential to proof of the existence 
of “total and permanent disability.” The contract in the present case conforms 
to the statute so construed. By its provisions the conditions on which an “employee 
entitled to insurance” “shall be deemed to be totally and permanently disabled 
within the meaning of this policy” are (a) that the “total disability” of such 
employee “begin before age sixty,” (b) that “due proof be furnished the Company 
after such disability has existed for a period of six months” and (c) that “such 
disability presumably will during lifetime prevent such employee from pursuing 
any occupation for wages or profit.” These provisions must be construed reason- 
ably. And it would be unreasonable to construe them as meaning that the liability 
to pay disability benefits under the contract does not attach until after total 
disability has existed for a period of six months since, on that construction, the 
employee would not be insured against a total disability beginning at any time 
during the last six months of the term of the insurance contract, and it would 
be possible for the employer in every case, by terminating the employment because 
of the total disability of the employee and cancelling the insurance because of 
such termination of employment, to deprive the employee of benefits under the 
insurance contract on account of such total disability. See Murray v. Metro- 
politan Life Ins. Co., 145 Miss. 266, 285, 286, 110 So. 660; Smithart v. John Han- 
cock Mutual Life Ins. Co., 167 Tenn. 513, 521, 522, 71 S.W.(2d) 1059. 

There is nothing in the insurance contract which makes notice to the company 
of the existence of total disability a condition precedent to the liability of the 
company to pay disability benefits, though due proof is required, if not waived, as 
a condition precedent to the collection of such benefits. . 

The evidence tended to show that the employer attempted to cancel the insur- 
ance because of the previous termination of the plaintiff’s employment. If, how- 
ever, as could have been found, the plaintiff became totally and permanently dis- 
abled while employed by the employer and while the insurance contract was in 
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force, the liability for disability benefits then attached and the employer could not 
thereafter cancel such insurance because of the termination of the plaintiff's 
employment, at least where, as could have been found, such employment was 
terminated by reason of the plaintiff’s total disability. Prudential Ins. Co. v. 
Cox, 254 Ky. 98, 71 S.W.(2d) 31; Murray v. Metropolitan Life Ins. Co., 145 
Miss. 266, 110 So. 660; Turley v. John Hancock Mutual Life Ins. Co., 315 Pa. 
245, 249, 173 A. 163. Furthermore, if, as could have been found, there was no 
“failure” on the part of the plaintiff “to pay the required premium contribution 
for this insurance” prior to the termination of his employment by reason of his 
total disability, the insurance could not have been cancelled by the employer for 
failure to make such contribution. The provisions for such contribution contem- 
plate deductions thereof from the plaintiff’s “wages” and by necessary inference 
were inapplicable after his employment terminated by reason of his total disability. 
It is unnecessary to consider whether on any other ground the employer was 
precluded from cancelling the plaintiff's insurance for failure to contribute to the 
cost of his insurance. Consequently the attempted cancellation was made without 
right and was not effective even as against the company. The company was a 
party to the insurance contract, including the provision for cancellation of insur- 
ance thereunder, and was bound by its terms. Beecey v. Travelers’ Ins. Co., 267 
Mass. 135, 138, 166 N. E. 571. 

[7] 3. The direction of the verdict for the defendant cannot be sustained on 
the ground that the plaintiff defaulted in his payments. 

Under the insurance contract payment of premiums to the company covering 
insurance to the plaintiff was to be made by the employer and the plaintiff was to 
contribute to the employer toward the cost of his insurance. The employer was 
not in default with respect to such payment of premiums. The provision in the 
policy for waiver by the company of further payment of premiums upon receipt 
by it of “due proof” of “total and permanent disability’ of an employee applies 
to payment of premiums by the employer but not to contribution by the employee 
toward the cost of his insurance. The case of Bergholm v. Peoria Life Ins. Co., 
284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416, therefore, is inapplicable. Though the 
provision for such contribution is included in the contract to which the company 
was a party, such contribution was to be made to the employer and the remedy 
for the employee’s “failure to make the required premium contribution” was that 
the employer “effect the cancellation of insurance” on such employee. Apart from 
such cancellation which, as could have been found: was not effectively made in 
this case, failure of the employee to contribute did not affect his rights to insur- 
ance as against the company. 

The company admitted that demand was made upon it by the plaintiff “for 
the benefit payable under the clause providing compensation for total and perman- 
ent disability.” And, apparently by reason of an admission of denial of liability 
on the part of the company, the company makes no contention that the plaintiff 
is precluded from recovery by reason of any failure to furnish to the company 
“due proof” of the “total and permanent disability.” See Shapiro v. Security 
Ins. Co., 256 Mass. 358, 152 N. E. 370. 

It follows that in accordance with the stipulation “judgment is to be entered 
for the plaintiff in the sum of one thousand dollars with interest from March 16, 
1933, the date of the writ.” 

So ordered. 


PALUMBO v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. Dec. 31, 1935. 


199 Northeastern Reporter 335. 
2. INSURANCE. 

Insurer which notified insured by letter that it would cease paying disability 
benefits because insured was no longer disabled within terms of life policy held 
not estopped from defending action on policy on ground that disability resulted 
tom disease which insured had before issuance of policy, since insured did not 
change his position in reliance upon anything said or done by insurer. 

(For other cases, see Insurance, Dec. Dig. § 395.) 
3. INSURANCE. 

Waiver of condition does not broaden coverage of policy so as to make 
policy cover risk not within its terms. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
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4. INSURANCE. 

In action for disability benefits under life policy, submission of issue as to 
whether insurer waived condition that disabling disease must have originated 
before issuance of policy held error, since such requirement could not be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


Exceptions from Superior Court, Worcester County; Donnelly, Judge. 

Action of contract by Lucia Palumbo against the Metropolitan Life Insur- 
ance Company. Verdict for plaintiff in the sum of $515, and defendant brings 
exceptions. 

Exceptions sustained. 

M. J. Rubin and J. C. McDonald, both of Worcester, for plaintiff. 

L. E. Stockwell, of Worcester, for defendant. 

LUMMUS, Justice. 

This is an action to recover disability benefits provided for by “supple- 
mentary contracts” or “riders” attached to two policies of life insurance issued 
by the defendant in 1927 and 1928. These provide in substance that upon proof 
that the insured, while under sixty years of age, has “become totally and 
permanently disabled, as the result of bodily injury or disease occurring and 
criginating after the issuance of said Policy, so as to be prevented thereby from 
engaging in any occupation and performing any work for compensation or 
profit, and that such disability has already continued uninterruptedly for a 
period of at least three months,” the defendant will, during the continuance of 
such disability, waive the payment of further premiums and pay to the insured 
a stipulated monthly income. . 

[1] The case is here, after a verdict for the plaintiff, upon the exceptions 
of the defendant. There was evidence for the plaintiff that the insured was in 
good health until July, 1929, but that ever since he has been totally and per- 
manently disabled by hypertrophic arthritis of the spine. See Rezendes v. Pru- 
dential Ins. Co. of America, 285 Mass. 505, 189 N.E.. 826; Prudential Ins. Co. of 
America v. South, 179 Ga. 653, 177 S.E. 499, 98 A.L.R. 781, and note. There was 
evidence for the defendant that the insured must have had the disease long 
before the policies were issued. We need not consider whether the judge was 
right in his construction of the words “bodily injury or disease occurring and 
originating after the issuance of said Policy,” or in his distinction between an 
active disease and a condition which, if it should progress sufficiently, might 
become a disease. See Leland v. Order of United Commercial Travelers of 
America, 233 Mass. 558, 124 N.E. 517; Silverstein v. Metropolitan Life Ins. Co., 
254 N.Y. 81, 171 N.E. 914; Mutual Life Ins. Co. of New York v. Dodge (C.C.A.) 
11 F.(2d) 486, 59 A.L.R. 1290; Order of United Commercial Travelers of America 
v. Nicholson (C.C.A.) 9 F.(2d) 7. The reason why we need not consider that, 
is that the general verdict for the plaintiff does not show whether the jury 
found that the disabling disease originated before or after the issuance of the 
policies. They may have found that it antedated the policies and yet may have 
found for the plaintiff on the ground that the defendant waived anv defense 
based on the time of origin of the disease. : 

The issue of waiver arose in this way. After paying to the insured for some 
vears the stipulated monthly income for total and permanent disability, the 
defendant, on September 6, 1934, wrote to the insured that “the recent medical 
report does not indicate that you are either totally or permanently disabled and 
consequently under the terms of the agreement we are not privileged to grant 
further benefits, and are obliged to restore your policies to premium paying 
basis.” The judge, in his instructions to the jury, permitted them to find that 
that letter waived the point that the disabling disease originated before the 
issuance of the policies. To this the defendant excepted. 

[2] There is no ground for contending that the defendant is estopped. 
The insured did not change his position in reliance upon anything said or done 
by the defendant. The insured simply ceased to receive payments. Sheehan v. 
Commercial Travelers’ Mutual “ccident Association of America, 283 Mass. 543, 
551, 552, 186 N.E. 627, 88 A.L.R. 975. It is not contended by the plaintiff that 
the provision of the policy making it incontestable after two years, even if that 
provision applies to the supplementary contracts in question, has any tendency 
to bring within the coverage of the policy anything excluded from it by its 
terms. Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N.E. 642; Apter 
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y. Home Life Ins. Co., 266 N.Y. 333, 338, 339, 194 N.E. 846, 98 A.L.R. 1281; Pacific 
Mutual Life Ins. Co. of California v. Fishback, 171 Wash. 244, 17 P.(2d) 841; 
Scarborough v. American National Ins. Co., 171 N. C. 353, 88 S.°E. 482, L. R. A. 
1918A, 896, Ann. Cas. 1917D, 1181. 

As to waiver, it has often been held in insurance cases that a refusal to pay, 
expressly put upon one ground, is the waiver of other valid grounds based on 
non-compliance with procedural conditions of liability. Martin v. Fishing Ins. Co., 
2 Pick. 389, 396, 32 Am. Dec. 220; Little v. Phoenix Ins. Co., 123 Mass. 380, 388, 
389, 25 Am. Rep. 96; Butterworth v. Western Assurance Co., 132 Mass. 489, 492; 
Faulkner v. Manchester Fire Assurance Co., 171 Mass. 349, 351, 50 N. E. 529; 
Fall River v. A&tna Ins. Co., 219 Mass. 454, 458, 107 N. E. 367; Eaton v. Globe 
& Rutgers Fire Ins. Co., 227 Mass. 354, 364, 365, 116 N. E. 536; Vasaris v. National 
Liberty Ins. Co., 272 Mass. 62, 66, 172 N. E. 99; Fitchburg Savings Bank v. 
Massachusetts Bonding & Ins. Co., 274 Mass. 135, 151, 174 N. E. 324, 73 A. L. R. 
274: Jackson & Co. v. Great American Indemnity Co., 282 Mass. 337, 342, 185 
N. E. 359. Compare Sheehan v. Commercial Travelers’ Mutual Accident Associa- 
tion of America, 283 Mass. 543, 552, 553, 186 N. E. 627, 88 A. L. R. 975. 

[3, 4] But whatever may be the scope of waiver in the law of insurance, it 
does not extend to the broadening of the coverage, so as to make the policy 
cover a risk not within its terms. That would require a new contract, and cannot 
be accomplished by waiver. Draper v. Oswego County Fire Relief Association, 
190 N. Y. 12, 17, 18, 82 N. E. 755; Gerka v. Fidelity & Casualty Co. of New York, 
251 N. Y. 51, 56, 167 N. E. 169; Prudential Ins. Co. v. Brookman, 167 Md. 616, 
620, 621, 175 A. 838, and cases cited; Massie v. Washington Fidelity National Ins. 
Co., 153 Miss. 433, 121 So. 125; Ridgeway v. Modern Woodmen of America, 98 
Kan. 240, 157 P. 1191, L. R. A. 1917A, 1062. Argumentative support .for this 
principle can be found in our own cases. Eastern Railroad Co. v. Relief Fire Ins. 
Co., 105 Mass. 570, 578, 579; Atwood y. Caledonian American Ins. Co. of New 
York, 206 Mass. 96, 92 N. E. 32, and cases cited. Decisions to the effect, that 
the assumption by a liability insurance company of the defense of an action against 
the insured, bars the insurer from denying coverage in an action upon the policy, 
in the absence of express stipulation to the contrary (Liddell v. Standard Acci- 
dent Ins. Co., 283 Mass. 340, 187 N. E. 39; O’Roak v. Lloyds Casualty Co., 285 
Mass. 532, 535, 189 N. E. 571), rest either upon the principle that the adjudica- 
tion in the original action binds the insurer (Miller v. United States Fidelity & 
Casualty Co. (Mass.) 197 N. E. 75), or upon estoppel. Lunt v. A&tna Life Ins. 
Co., 261 Mass. 469, 472, 473, 159 N. E. 461; Belt Automobile Indemnity Associa- 
tion v. Ensley Transfer & Supply Co., 211 Ala. 84, 99 So. 787. See, also, Daly v. 
Employers’ Liability Assurance Corporation, Ltd., 269 Mass. 1, 5, 168 N. E. 111, 

A. L. R. 1436; Oehme v. Johnson, 181 Minn. 138, 231 N. W. 817, 81 A. L. R. 

18; Claverie v. American Casualty Co. of Reading, Pa. (C. C. A.) 76 F.(2d) 


Since no waiver could dispense with proof that the disabling disease originated 
after the issuance of the policies, there was error in submitting the issue of waiver 
to the jury. 

Exceptions sustained. 


BOYD v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 32. 
Supreme Court of Michigan. Dec. 10, 1935. 
263 Northwestern Reporter 780. 


1. INSURANCE. 

Employee had burden of establishing permanent disability prior to lapse of 
group insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. INSURANCE. 

_ Evidence that employee was overcome by aniline dye fumes over 5 months 
before lapse of group insurance, and had pulmonary tuberculosis when he entered 
hospital about 3 months subsequent to such lapse, held insufficient to sustain finding 
of total permanent disability during life of insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4. INSURANCE. , - 
That employee, prior to lapse of group insurance, becomes afflicted with disease 
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which subsequent to such lapse causes total permanent disability, does not warrant 
recovery on certificate requiring that employee be wholly and presumably perman- 
ently disabled. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal, from Circuit Court, Wayne County; Allan Campbell, Judge. 

_Action by Albert C. Boyd against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Judgment vacated, and case remanded. 

Argued before the Entire Bench. 

Miller Canfield, Paddock & Stone, of Detroit, for appellant. 

_ Theodore R. Robbins, of Detroit (George F. Curran, of Detroit, of counsel), 
for appellee. 

Nortu, Justice. 

From the latter part of 1930 until about September 1, 1932, plaintiff, Albert C. 
30yd, was employed by the United States Rubber Company. He was then laid off 
on account of slack work. He again worked for the same employer for a period of 
3 days about the middle of December, 1932; but the work he was then required 
to do was too hard for him and his employment ceased. The Equitable Life Assur- 
ance Society of the United States, defendant herein, was the insurer under a group 
policy covering certain employees of the United States Rubber Company. On 
April 1, 1931, defendant issued to plaintiff an individual certificate of insurance 
under the master policy. The material portions of plaintiff’s certificate are printed 
in the margin hereof.’ The instant suit is one in assumpsit based on a claimed 
breach of the contract of insurance. Plaintiff alleges that during his employment 
with the United States Rubber Company he developed tuberculosis of the lungs, and 
that as a result thereof, and before he attained the age of 60 years he became totally 
and permanently disabled while his individual certificate of insurance was in force, 
and that he is entitled to recover under the total and permanent disability provision 
of the policy. In its defense the insurance company asserts that the policy had 
lapsed prior to the time plaintiff became totally and permanently disabled; and 
further that plaintiff did not furnish proof of his total and permanent disability as 
required by the terms of the policy, and that furnishing such proof is a condition 
precedent to liability. Relative to the latter defense, plaintiff asserts that such proofs 
were waived by the defendant insurance company. This appeal is from a judgment 
in favor of plaintiff entered in the circuit court after trial without a jury. 

The group insurance policy provided that the employer might elect that all 
employees who, while insured, were temporarily laid off or given leave of absence 
or temporarily disabled, might be considered for ‘the purposes of the insurance 
contract as still being employed by the company holding the group policy. Evi- 
dently acting under this provision, plaintiff continued to pay the premiums on 
his insurance, and the same were accepted for the months of September, October, 
and November, 1932. Hence, as admitted by defendant, plaintiff’s insurance was 
in force to and including November 30, 1932. 


As noted above, plaintiff took his certificate of insurance April 1, 1931. He 
was normally healthy, so far as the testimony discloses, until June 21, 1932, when 
he was overcome by being exposed to aniline dye fumes while working in one 
of his employer's oil tanks. This necessitated plaintiff’s being sent to a hospital 
where he remained a week and was away from his employment for a month. 
From that time on plaintiff consulted various physicians, and on March 7, 1933, 
he was advised that he had tuberculosis. Thereupon he entered a hospital and 
later was transferred to the Leland Farm Sanitorium, in which institution he 
was still a patient at the time of the trial, and unquestionably he was then totally 


1Individual Certificate 


“The insurance of any pmgioret, shall automatically cease and determine * * * upon the 
termination of employment with the Employer in the specified classes of Employees. * * * | 

“This individual certificate is furnished in accordance with the terms of the said Equitable 
Group Insurance policy, which policy together with the employer’s application therefor constitute 
the entire contract between the parties.” 

Total and Permanent Disability Provision Contained in Within Mention Policy. i 

“If proof shall be furnished the Society that any Employee insured under the aforesaid 
policy has before having attained the age of 60, become wholly disabled by bodily injuries or 
disease, and will be wholly and presumably permanently prevented thereby for life from pursuing 
any and all gainful occupation, the Society will pay six months after receipt of such proof in 
full settlement of all siliasiion under the said policy pertaining to such Employee, the full 
amount of the insurance on such life. * * *” 
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and permanently disabled. It is plaintiff's contention that his injury of June 21, 
1932, so affected his lungs that tuberculosis set in at once, and that he became 
totally and permanently disabled prior to the time his policy lapsed. As noted 
above, defendant contends plaintiff did not become totally and permanently disabled 
prior to the expiration of the certificate issued to him. The trial judge decided 
this issue of fact in favor of plaintiff; and on appeal the question is presented 
whether such finding is sustained by the testimony. We quote it somewhat at 
length. Plaintiff’s testimony contains the following: 

“Previous to June 1932 I had never been treated for tuberculosis. I was 
never sick. * * * At the time I went into the red oil tank I weighed around 140 
or 150. I now weigh 134, having gained 16 pounds in the last two months. I do 
not recall, but I think that I weighed about 125 in December 1932. I started losing 
weight in June 1932 right after I got poisoned. I think I was down about 15 
or 20 pounds by December of that year. * * * The last day I worked was in 
December 1932. * * * My physical condition was such that I could not handle 
the work. I cannot do any work at the present time. I can hardly walk across 
the street. * * * In November I told him (Mr. Brennan, employer’s compensation 
and insurance representative) that I wasn’t doing no good, I needed some treat- 
ment, but I didn’t get it. * * * Well, I was just laid off (December, 1932). 

“Q. (Direct examination). In November of 1932 were you able to do some 
work, or were you able to do the same work that you had been hired to do at 
the United States Rubber Company? A. No, sir. 

“Q. What was your condition? <A. Very poor. 

“QO. Were you weak? A. Run down.” . 

Dr. Albert Krohn was sworn as a witness in behalf of plaintiff. He testified: 

“Mr. Boyd, when he entered our hospital in March of 1933, was suffering 
from tuberculosis. It was moderately advanced. * * * My diagnosis was that it 
was tuberculosis of the upper and middle third of the right lung. * * * The case 
was chronic rather than acute. His condition had in all probability preceded my 
seeing him from five to fifteen years. I don’t know whether I could definitely tell. 
A man in his condition could do manual labor. * * * Oh, he could do manual 
work. * * * A lot of cases of his type that are walking on the street, and work- 
ing today. They do not know that they have tuberculosis. Now, those things 
do endanger their life. * * * One could have a hemorrhage any time in a condi- 
tion of that sort. * * * His is a scarring case, and you do not get infiltration on 
the other side. It remains on one side. That type usually clears up. * * * Mr. 
Boyd’s weight was 122 pounds when he entered our hospital. It was 114 when 
he left. He gained weight when he first came in, his weight going up to 128, 
and then it went down. His low point was 104. The time covered was from April 
until August (1933). 

“It (gas poisoning) might be a superinducing cause of active tuberculosis if 
a man was subjected to some irritation in the pulmonary cavity. * * * One lung 
was normal, i. e. negative, when he entered my hospital. Q. (cross-examination). 
In your opinion, in March 1933, when you first saw Mr. Boyd, was he then totally 
and permanently disabled? * * * A. No, he was totally but not permanently.” 

Dr. Carl C. Birkelo, another witness produced by plaintiff, testified that he was 
a specialist in roentgenology, and, upon examining X-ray plates of plaintiff’s lungs 
made in March, 1933, he stated: 

“The plates show tuberculosis. * * * I cannot tell from an examination of 
these plates whether the man had had tuberculosis from five to fifteen years. I 
don’t believe any doctor could tell that. It is impossible to say with positiveness 
whether or not the patient had had tuberculosis for six months. * * * It is possible 
that exposure to those fumes could have started tuberculosis, started the tubercu- 
losis germ working and * * * put the lung in such a condition that it was very 
susceptible for a condition of this kind. * * * When one breathes gas it is exactly 
the same as air insofar as it enters both lungs. I don’t think that breathing gas 
has anything to do with tuberculosis at all, but if it did have it would not neces- 
sarily affect both lungs. * * * 

_ “Q. (¢ross-examination). Are you able to state to the court from that X-ray 
picture there (indicating) that the plaintiff in this case was totally and per- 
manently disabled in November of 1932, assuming that the picture was taken in 
March of 1933? A. Well, as to permanent disability—you mean that he was abso- 
lutely on his back and unable to proceed? I have seen these people working, not 
knowing that they had tuberculosis, up to a very late stage. I could not say in 
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any sense that he quit work on account of it. If he is unaware of the disease, 
he kept on working; that is possible. (Redirect examination.) It is also possible 
that a man could be incapacitated and permanently disabled in that condition. It 
is also certainly true that if a man in that condition continued working at hard 
work it would necessarily follow that his life would be shorter than if he was 
given proper rest and medical attention.” 

The defendant produced as a witness in its behalf Dr. Grover C. Penberthy, a 
physician who examined the plaintiff at the Michigan Mutual Hospital soon after 
he was exposed to the aniline dye fumes, June 21, 1932. The doctor testified: “On 
admission he shows cerebral irritation. It was necessary to put the patient in 
restraining straps. * * * I was contacted again by Mr. Boyd on December 15, 
1932 in the Follow-up Clinic at the Michigan Mutual Hospital. At that time he 
(plaintiff) stated that he was still a little weak. * * * I don’t believe I could 
speculate from my examination whether he was going to be totally disabled. He 
stated he was still a little weak. * * * It might be a little difficult from an exam- 
ination of the sort I made to state whether or not he was totally and permanently 
disabled. He stated that he was still a little weak. * * * My record does not show 
anything about work and I could not say from my examination whether this man 
was totally and permanently disabled or not.” 

Dr. James S. Smith, a witness for the defendant, testified: “When Mr. Boyd 
came to me (June 21, 1932) he said he had complained of an inability to get his 
breath at times and also stated that at times his heart seemed to go slow and at 
other times it pounded and went fast. I prescribed no treatment for him. From 
the examination that I made it would be impossible for me to determine whether 
he was tubercular or not. * * * He did not complain of pain that I have any record 
of. He complained of his inability to get his breath at times. * * * I am still of 
the opinion that this man was not totally and permanently disabled when I last 
examined him (September 16, 1932). A person suffering from T. B. in an advanced 
stage would not necessarily be totally and permanently disabled, although it is 
possible that he might be. In my best opinion at the time of the examination I 
thought the man was able to work.” 

[1-3] It is stated in appellee’s brief that “counsel for plaintiff and appellee 
agree that there must be a permanent injury developed before the policy lapsed.” 
Concededly, the burden of establishing this factual aspect of the case was upon 
plaintiff. We have quoted above literally or in substance all the testimony in 
the record relevant to this issue. On appeal in nonjury law cases it is the estab- 
lished policy of this court not to disturb determinations of issues of fact by the 
trial court when such determinations can be sustained by the testimony fairly 
and reasonably construed. But careful consideration of the testimony in the instant 
case fails to disclose a reasonable basis for holding that plaintiff became totally 
and presumably permanently disabled prior to November 30, 1932 the date on 
which his insurance expired. The fact that from the testimony it is a reasonable, 
and possibly a necessary, conclusion that plaintiff was totally and permanently 
disabled at the time of the trial or even at the time he entered Leland Farm 
Sanatorium (December 21, 1933), cannot be held sufficient to establish defendant's 
total and permanent disability more than a year prior thereto when his insurance 
lapsed. Nor does his entry to the General Hospital March 8, 1933, on account 
of his tubercular affliction establish total and permanent disability at or prior to 
the expiration of his certificate of insurance. If from such circumstances it were 
otherwise possible to indulge in an inference that plaintiff was so disabled, the 
inference is clearly overcome by positive testimony produced in behalf of plain- 
tiff, as well as other testimony in the case. ; 

[4] It is not sufficient under the terms of the policy here involved to establish 
that during the time plaintiff's certificate was in force he became afflicted with a 


disease which subsequent to the lapse of his certificate resulted in his being totally 
and permanently disabled. 


“The mere fact that a disease has its origin during the period covered by 
insurance is not sufficient to sustain an action on the policy; the disease must have 
reached a stage permanently and totally disabling the insured, while his policy 
is in force.” Equitable Life Assur. Soc. v. Singletary (C. C. A. 4th Cir.) 71 
F.(2d) 409, 411, citing several cases. See, also, Grate v. United States (C. C. A.) 
72 F.(2d) 1, and Boozer v. Equitable Life Assur. Soc. 206 N. C. 848, 175 S. E. 
175. 

Under the record before us it must be held plaintiff has failed to prove that 
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his total and presumably permanent disability developed during the period his 
insurance was in force. For that reason the judgment entered in the circuit court 
must be vacated and the case remanded for the entry of judgment in accordance 
herewith. In view of the above, it becomes unnecessary to consider other questions 
presented. - 

Potter, C. J., and Fead, Wiest, Butzel, Bushnell, Edward M. Sharpe, and Toy, 
JJ., concur. 


OHIO STATE LIFE INS. CO. v. BARRON et al. No. 57. 
Supreme Court of Michigan. Dec. 10, 1935. 
263 Northwestern Reporter 786. 
INSURANCE. 

Evidence held to show that husband, who was beneficiary of wife’s life insur- 
ance, and who killed wife and committed suicide, even though periodically mentally 
abnormal and irresponsible, was responsible for homicide, and hence insurance 
was payable to wife’s estate rather than husband’s estate. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

Appeal from Circuit Court, Lenawee County, in Chancery; G. Arthur Rathbun, 
Judge 
"Bill of interpleader by the Ohio State Life Insurance Company against Alice 
B. Barron, administratrix of the estate of Laura Ella Sneyd, deceased, and Sudie f. 
Green, administratrix of the estate of Charles B. Sneyd, deceased. From a decree 
for the last-named administratrix, the first-named administratrix appeals. 

Decree set aside and rendered. 

\rgued before the Entire Bench. 

Bourns & Helme, of Adrian, for appellant Alice B. Barron. 

C. L. Peterson, of Columbus, Ohio, for appellee Ohio State Life Ins. Co. 

Clark & Bean, of Adrian, for appellee Sudie J. Green. 

NortH, Justice. 

Mrs. Laura Ella Sneyd was killed by her husband, Charles B. Sneyd, December 
5, 1933. Immediately after committing the homicide, Sneyd took his own life. Each 
of these parties had been married previous to their marriage to each other in Octo- 
ber, 1930. Mrs. Sneyd was survived by four children of her former marriage, and 
Mr. Sneyd was survived by three children of his former marriage. They are also 
also survived by one child born of their marriage. At the time of her death Mrs. 
Sneyd carried life insurance in the amount of $1,000. Her husband was the bene- 
ficiary. The insurance company paid the money into court and filed a bill of inter- 
pleader. The contest is whether the insurance shall be paid to the estate of Charles 
B. Sneyd or to the estate of Laura Ella Sneyd. In behalf of his estate, it is claimed 
that Charles B. Sneyd was insane at the time he took the life of his wife, and that 
therefore the homicide does not bar his taking under the insurance policy. But the 
representative of the estate of Laura Ella Sneyd denies the alleged insanity and 
asserts that, because of the uxoricide, the insurance should be paid to the Laura 
Ella Sneyd estate. The circuit judge found the alleged insanity established and 
entered a decree accordingly. 

“Proof that the assignee of a policy of life insurance caused the death of the 
assured by felonious means is sufficient to defeat a recovery on the policy.” Sylla- 
bus, New York Mut. Life Ins. Co. v. Armstrong, 117 U.S. 591, 6 S.Ct. 877, 29, 
L.Ed. 997. 

“In Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816, 818, 27 
A.L.R. 1517, 1521, it was held that a beneficiary, a husband, could not collect upon 
a policy of insurance on the life of his wife, whom he had murdered. The court 
said: ‘The same principle of public policy which precludes him from claiming 
directly under the insurance contract equally precludes him from claiming under 
the statute of descent and distribution.’ Many authorities are cited to sustain this 
holding.” Garwols v. Bankers Trust Co., 251 Mich. 420, 431, 232 N.W. 239, 242. 

“Where an insane beneficiary in a life policy kills the assured under such cir- 
cumstances as would cause the killing to be murder if the beneficiary were sane, 
such killing does not cause a forfeiture of the policy, nor bar his right of recovery 
for the insurance money.” Holdom v. Ancient Order of United Workmen, 159 
Ill. 619, 43 N.E. 772, 774. 

_ Decision herein is controlled by a single issue of fact, i. e., Was Charles B. 
Sneyd insane at the tim: of the homicide? The case was tried at ‘length in the 
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circuit court. Twenty-five witnesses testified. From the record it appears that 
Charles B. Sneyd at the time of the tragedy was 48 years of age. At times he 
suffered from extremely severe pains in the head. This condition caused him to say 
and do things indicating a lack of sanity. It seemed to result in a discharge from 
the ears by which he would be relieved. In the later months of his life he drank 
moonshine whiskey and frequently became intoxicated. He was a man of high tem- 
per. He wrongfully accused his wife of unfaithfulness and threatened her with 
bodily harm, causing her to live in fear of him for months immediately preceding 
the killing. During this period they lived apart from each other, and for some time 
prior to her death she would not permit him to enter her house to see her or the 
children unless some other person was present. Sneyd became suspicious of his 
relatives and friends, claiming they were all against him. He threatened bodily 
harm to his own brother, to his son, Walter, and to another man who was a friend 
and employee. Notwithstanding such abnormal conduct, he operated a poolroom 
and more recently his small farm in the manner of a normal man except possibly 
for his exhibitions of bad temper and drunkenness. 

The testimony discloses some insanity in the Sneyd family, but each of the two 
instances of insanity was accompanied by explanatory circumstances or conditions. 
It may be conceded that Charles B. Sneyd at times appeared to be a man of deranged 
mentality, possibly insane; but his conduct doubtless was largely due to intoxication. 
For much of the time his course in life was such as to conclusively indicate he was 
a sane person. Those with whom he came in contact dealt with him as a sane 
person to the last day of his life. The most that can be said is that at times he 
was mentally irresponsible. Periodically he was mentally abnormal, possibly 
insane. But with periodic exceptions he was a reasonable being, wholly respon- 
sible for his own acts. 

This case must be decided in the light of what the testimony shows as to 
whether Charles B. Sneyd was sane or insane at the time he took the life of Mrs. 
Sneyd. Three witnesses saw him within a very short time prior to the tragedy 
and under circumstaces that enable them to give convincing testimony as to his 
condition at that time. ; 

The homicide occurred about 11 o’clock in the forenoon of December 5, 1933. 
About 9 o’clock that morning Sneyd went with his sister, Mrs. Louise Jones, in 
her automobile to his wife’s residence. He there talked with his wife and their 
little child for some time. He then went with his sister in her automobile to 
the downtown portion of Adrian. Mrs. Jones testified: “He was perfectly all 
right that morning. He seemed as well as I ever see him that morning.” 

While down town, and for approximately two hours that afternoon, Sneyd 
was in the poolroom of Alexander Birchfield, where the two visited and talked 
about business matters, and Sneyd bought candy which he took to the home of 
his wife where he went very soon after leaving the store. Of Sneyd’s conduct 
and condition Birchfield testified: “I would not say he was mentally unbalanced. 
* * * T would judge I was there, two hours with him in the pool room. * * * He 
was absolutely all right. I didn’t notice he was at all nervous. He was just as 
normal as could be. * * * When he left my place he was just as calm and cool 
as I had ever seen him in my life. * * * It was about an hour after he left before 
I heard of the tragedy. In my estimation he hadn’t been drinking.” 

The third of these witnesses, Mrs. Electa Drake, was at the home of Mrs. 
Sneyd when the latter’s husband came there from the poolroom. This witness 
talked with Sneyd, saw him give candy to the children and to his wife, heard him 
talking to and playing with the children. This was but a few minutes before the 
killing which occurred immediately after Mrs. Drake left the premises. She 
testified: “Charlie Sneyd was in possession of all his mental faculties when I 
saw him there that morning. Never saw anything. He didn’t say a thing out of 
the way. Nothing to make me think there was anything wrong, not one thing, 
and when he committed the act of killing his wife, 1 believe he was in possession 
of his faculties at that time; it was devilishness, that’s the whole of it.” 

Conceding that Charles B. Sneyd may have been periodically mentally afflicted, 
even temporarily insane, we think it almost conclusively appears from the record 
in this case that at the time he killed his wife his mentality was such as rendered 
him responsible for the homicide. We think the failure of the trial judge to 
arrive at this conclusion was due to the fact that he inadvertently based decision 
upon testimony bearing upon Sneyd’s general mental condition rather than that 
disclosing his condition at the time of the homicide. It is a fair inference from 
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the opinion filed by the circuit judge that he had some doubt as to whether the 
testimony established that Sneyd’s mentality was such as to render him irrespon- 
sible for the homicide. The judge stated: “I am frank to admit that if, said 
Charles B. Sneyd had not taken his own life, and were on trial for the murder 
of his wife, I would be very reluctant to find him insane.” 

From the record before us we are constfained to hold that the decree entered 
in the circuit court should be set aside and one entered in this court in accordance 
herewith. Costs to appellant. 

Potter, C. J., and Fead, Wiest, Butzel, Bushnell, and Edward M. Sharpe, JJ., 
concur. 

The late Justice Nelson Sharpe took no part in this decision. 


7ETNA LIFE INS. CO. v. ROBERTS. No. 31898. 
Supreme Court of Mississippi, Division B. Nov. 25, 1935. 
164 Southern Reporter 311. 
1. INSURANCE. 


Under life policy waiving payment of premiums if insured became totally and 
permanently disabled before default and providing for certain benefits for such 
disability, but precluding recovery of benefits for a period greater than six months 
prior to proof of disability where proof was not received within 90 days after 
commencement of disability, insurer held not relieved of liability where disability 
commenced before default in payment of premiums but insured failed to furnish 
notice thereof until more than two years thereafter, since policy by its terms did 
not require proof of disability within any given period. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

Letters written by insured informing insurer that he was active tubercular, 
and inquiring as to his rights under disability clause of life policy on which 
premiums were unpaid, held sufficient proof of disability where insurer denied 
liability and did not demand proof in any form. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. INSURANCE. : 

Evidence held to sustain finding that insured, who was active tubercular, was 
totally and permanently disabled at time of lapse of life policy containing disability 
clause. , 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Life policy providing that premiums falling due during disability occurring 
before default in payment of premiums would be waived held not to require 
existence of disability at time insured paid last premium, but only at time for 
payment of first unpaid premium to entitle insured to disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. INSURANCE. 
_ Tuberculosis in active stage constitutes “total and permanent disability,’ within 
disability clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

\ppeal from Circuit Court, Lincoln County; J. F. Guynes, Judge. 

Action by John M. Roberts against the AXtna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

\ firmed. P 

Watkins & Eager, of Jackson, and Brady, Dean & Hobbs, of Brookhaven, for 
appellant. 

E. B. Sauls, Jr., of Brookhaven, H. J. Patterson, of Monticello, and Robert- 
son, Campbell & Robertson, of Jackson, for appellee. 

EruripcE, Presiding Justice. A fo 

The appellee was plaintiff in the court below and filed suit upon a policy of life 
insurance issued by the appellant to recover disability benefits provided for under 
said policy which contained what is commonly called a “total and permanent 
disability” clause, reading as follows: 

“Permanent Total Disability Provision. If before default in payment of 
Premium, the insured becomes totally and permanently disabled by bodily injuries 
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or disease and is thereby prevented from performing any work or conducting any 
business for compensation or profit, the following benefits will be available: 

“When such disability occurs before age Sixty; A waiver of the payment 
of premiums falling due during such disability, and An income of ten dollars a 
month for each one thousand dollars of the sum insured payable to the life owner 
each month in advance during such disability. 

“If before attaining the age of sixty years, the insured becomes totally disabled 
by bodily injuries or disease and is thereby prevented from performing any work 
or conducting any business for compensation or profit for a period of ninety 
consecutive days, then, if satisfactory evidence has not been previously furnished 
that such disability is permanent, such disability shall be presumed to be per- 
manent. In such a case, benefits shall accrue from the expiration of the said 
ninety days, but not from a date more than six months prior to the date that 
evidence of such disability, satisfactory to the Company, is received at its Home 
Office. No benefit shall accrue prior to the expiration of said ninety days, unless 
during that period, evidence satisfactory to the Company is received at its Home 
Office while the insured is living that the total disability will be permanent, in 
which event benefits will accrue from the commencement of disability.” 

The appellant filed a plea of the general issue giving notice thereunder that 
if the appellee was disabled, such disability arose after the default in the payment 
of premiums, and that notice of such disability was received by the appellant 
within the ninety-day period and after the alleged commencement of the disability. 
It was also alleged that evidence of such disability was never, at any time, 
received by the appellant, and had not been received at the time the suit was filed 
and for these reasons the policy was null and void. 

The notice given by the plaintiff to the insurance company was by two letters, 
the first one dated February 29, 1932, at a time when the plaintiff was at Outwood, 
Ky., in a hospital being treated for tuberculosis, and reads as follows: 

“7Etna Life Ins. Co. 
“Age-Herald Bldg., 
“Birmingham, Ala. 

“Gentlemen: 


“November 31, 1931, paid up extension on a $5000.00 policy issued to John M. 
Roberts, Brookhaven, Mississippi, expired. I have not the number available, as it 
is at home. This policy has the disability clause. In view of the above expira- 
tion, have I any claim for disability due to the following facts set forth briefly: 
During the latter part of July, 1931, I became unable to work. Filed claim for 
examination with the U. S. Veterans Bureau in November, 1931. Diagnosed 
active T. B. after X-ray and Exam. Jan. 24th, 1932. Confirmed as active far 
advanced by board of examiners U. S. Veterans Hospital, Outwood, Ky., Feb. 23, 
1932, and am now receiving ‘treatment at the above mentioned hospital. Your 
advices in the matter will be very much appreciated.” mm 

The second letter was dated March 15, 1932, and addressed to the A®tna Life 
Insurance Company, at Memphis, Tenn., and reads as follows: 

“In view of the following facts has the undersigned any claim on the above 
numbered policy which expired November 13, 1931. I have been totally disabled 
and unable to work since July, 1931. During the early part of November, 1931, I 
made application on the United States Veterans Bureau for Hospitalization, and 
was examined on such application at the regional office at Jackson, Miss., January 
24, 1932, at which time I was diagnosed as an active tubercular. I entered the 
Veterans Bureau Hospital at Outwood, Ky., February 12th, and pronounced by 
the medical board as a far advanced case. The above policy carried a disability 
clause. This information was furnished your office under date of February 24th, 
but through error was addressed to the Age-Herald Building, Birmingham, Ala. 
Your advices in the above will be appreciated.” 

The appellant replied to these letters under date of March 29, 1932, as follows: 
“Mr. John M. Roberts, 

“c/o U. S. Veterans Hospital 

“Outwood, Ky. 

“Dear Sir: ; 

“In regard to your recent letter, inquiring if you are covered under the dis- 
ability clause in Policy N-531,712, will advise that your letter addressed to our 
general agent at Birmingham, on March llth, was forwarded to the Home Office, 
and on March 21st, they wrote to him stating that your policy lapsed for non- 
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payment of the quarterly premium falling due August 25, 1929, and that the extended 
insurance feature was operative until November 13, 1931. The disability clause 
states that an insured must be permanently and totally disabled before default in 
payment of premium. Under this interpretation the Company is not considering 
your application for disability.” 

"The plaintiff remained in the hospital at Outwood, Ky., until the fall of 1932, 
when he returned to Brookhaven, Miss., and attended to certain legal business in 
which he had been engaged, and in December, 1932, he had a hemorrhage and was 
sent to the Veterans’ Hospital at Alexandria, La., where he stayed until May, 1932. 
He then returned to Brookhaven, had another hemorrhage, and was returned to 
the hospital at Outwood, Ky. 

The policy involved had lapsed once for nonpayment of premiums, and was 
reinstated in February, 1928. The last premium paid on the policy, which had the 
30 days of grace provision, was on May 25, 1929, and another premium became due 
on August 25, 1929. 

There was considerable testimony as to the condition of the plaintiff on and 
before August 25, 1929, and as to whether or not his condition of health on the 
date when the last premium was or should have been paid was such as to show that 
he was totally and permanently disabled. 

In 1928 he had a casual examination by a physician attending one of his family, 
at which time the appellee had a severe cold, and this physician testified that the 
appellee then had blood in his sputum, which indicated tuberculosis. Appellee also 
had another examination by another physician for the purpose of obtaining insur- 
ance in another company, and this physician, when he first examined appellee, 
refused to approve his application, but, thinking that, perhaps, he had a cold, 
instructed him to return later, which appellee did, and after another examination 
this physician approved the application and the insurance policy was issued. Shortly 
thereafter, this physician learned that the appellee had tuberculosis, and thereupon 
the physician went to the appellee and requested him to surrender the policy which 
had been issued upon the examination of this physician subsequent to the default in 
the premium. The appellee was examined by a physician in Jackson, Miss., in which 
X-ray pictures were made, which showed that appellee was in an advanced stage of 
tuberculosis, and from the testimony of this Jackson, Miss., physician, it appears that 
the tubercular condition of the appellee had existed at the time of the failure to pay 
the premium in August, 1929. The testimony of other physicians, plus the X-ray 
pictures, showed that, in their opinion, the appellee had tuberculosis, in an active 
form, prior to August, 1929, and lay witnesses testified that the appellee, on numerous 
occasions, had blood in his sputum, and that he appeared to be in a run-down con- 
dition, and was unable to continue actively at his business, although he attempted 
to devote some time thereto. There was also testimony by other witnesses that the 
appellee, during August, 1929, and afterwards, was engaged in business and, appar- 
ently, in good health. 

It was established that he had tuberculosis prior to August, 1929, and from the 
testimony it appears that at times it was active, and sometimes appeared to be 
quiescent or arrested. 

The jury found for the appellee for a period of six months anterior to the letter 
first written by appellee to the insurance company, and judgment was rendered in 
favor of the appellee for $1,200 with interest and costs, and from this judgment the 
appellant has prosecuted this appeal. 

[1] There are a number of contentions made with reference to cases which are 
telied upon for a reversal, but the chief contention is that there is no liability 
because the proof of total and permanent disability was not furnished within ninety 
days after the commencement of the physical condition of the appellee at the time 
of the default in the payment of the premium in August, 1929, and that no notice 
was given thereof within the period of six menths from that date, and that, under 
the disability clause of the policy, there was no liability. 

_ It will be seen from reading the disability clause that it is provided that if, 
before default in payment of premium, the insured becomes totally and permanently 
disabled and prevented from performing any work, etc., the following benefits will 
be available. It does not provide that the giving of notice or proof of loss was a 
condition precedent, but only provides that if the insured is prevented from per- 
forming any work for ninety consecutive days, benefits will accrue, from the expira- 
tion of the said ninety days. It is further provided that no benefits shall accrue 
from a date more than six months prior to the date that evidence of such dis- 
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ability is received at its home office, and that no benefit shall accrue prior to the 
expiration of ninety days unless the company has received evidence, while insured js 
still living, that the disability will be permanent, in which event benefits will accrue 
from the commencement of the disability. Nowhere, in our opinion, does this clause 
provide that the benefits shall only accrue if proof is furnished within any given 
period. 

Construing the language in its ordinary acceptation, we are bound to arrive at 
the conclusion that the premium was waived if and when total and permanent dis- 
ability accrued. 

Payment of the amounts due under the policy is not dependent upon the com- 
pany receiving notice of any disability, but is dependent upon the fact of such dis- 
ability. It is provided in the contract, as a part of the total and permanent dis- 
ability clause, that $10 per month of each $1,000 of the sum insured under the policy 
will not be paid for a longer period anterior to receiving a notice than six months: 
but the contract does not provide that notice, as a condition of liability, must be 
received and approved by the company at any particular time. It provides that if 
received within ninety days of the beginning of the total and permanent disability, 
then payment will begin from the date of the total disability; if received after ninety 
days from the beginning of the total and permanent disability, payment does not 
begin until the end of the ninety-day period; and if received at a later date than 
ninety days, under its term, the company is not liable for more than a six months’ 
period, anterior to the date of receiving the notice. 

This case is not governed by cases of the type of Berry v. Lamar Life Ins. Co.,, 
165 Miss. 405, 142 So. 445, 145 So. 887, and New York Life Ins. Co. v. Alexander, 
122 Miss. 813, 85 So. 93, 15 A. L. R. 314, and other cases having like clauses. It 
appears that there are two classes of cases, one of which requires, as a condition 
precedent, that the proof of disability be received by the company before any pre- 
miums are waived, and before benefits will accrue under their terms, where clauses 
of this character are contained in the policies. In the second class of cases, where 
the policy does not require that proof shall be received before the waiver of pre- 
miums will take place, or before benefits will accrue, the waiver does not depend 
upon the time the proof was filed, but upon the happening of the disability. This 
latter class of insurance is not dependent upon furnishing the company with proof 
of permanent and total disability, but does depend upon the happening of total and 
permanent disability, and the proof of such, in a given time, is not required in order 
for a cause of action to arise, but in order to mature the first installment of benefits 
due under the policy. 

We have not decided this class of cases. There are few cases from other juris- 
dictions dealing therewith, and two cases only are called to our attention having 
the precise disability clause as is herein involved, and they conflict. Consequently, 
we must determine, for ourselves, what is the proper construction of the provisions 
contained in the insurance policy in the case at bar. One of the cases construing 
the clause herein involved is that of A®tna Life Ins. Co. v. Davis, 187 Ark. 398, 60 
S.W.(2d) 912, in which it is held that: “Under policy precluding recovery for period 
greater than six months prior to proof of disability, where not made and received 
within 90 days after disability has commenced, insured’s failure to make proof % 
days prior to expiration of policy held not to absolutely defeat his right of recovery.” 
At page 913 of 60 S.W.(2d), in discussing the question, the court said: “The first 
ground for reversal presented by counsel and upon which he seems chiefly to rely 
is that plaintiff ‘failed to prove that Harvey A. Davis made proof to the Home 
Office of the Company as required by the policy and for that reason there can be no 
recovery in this case.’ In developing this contention, counsel assert that ‘the failure 
of the insured to make proof ninety days prior to the expiration of the policy defeats 
absolutely plaintiff’s right of recovery.’ This contention and the supporting argu- 
ment appears to be based on the assumption that the contract of insurance prescribed 
the time, form, and place of the making of proof of disability, and that the failure 
to do this in the manner specified works a forfeiture of the insured’s right to 
recover. There may be such conditions in contracts of insurance, but we do not 
find any such in the one before us. It is a familiar rule that contracts of insurance 
should be construed so as to effectuate the intention of the parties, and in cases ol 
ambiguity the doubtful questions should be resolved in favor of the insured. In 
order to sustain the contention of the appellant, something must be read into the 
policy which the appellant company failed to incorporate therein. The only restric- 
tion we find in the contract is that no recovery can be had for a period of time 
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greater than six months previous to the date the proof of disability is made and 
received by the company where it is not made and received within ninety days after 
the disability has commenced. There is no mode specified by which the proof of 
loss is required to be made or how it is to be transmitted to the insurer. From a 
fair consideration of the contract, the right to recover must be based on the total 
and permanent disability occurring during the life of the contract and not on any 
particular time when proof is made and received. Hope Spoke Co. v. Maryland 
Cas. Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268; 
Sovereign Camp, W. O. W. v. Meek, 185 Ark. 419, 47 S.W.(2d) 567. If, therefore, 
the disability exists and commenced when the contract was in force, it is immaterial 
how or when proof is made, if within the statutory period, and recovery may be had 
for the damage sustained, excluding that occurring beyond six months from the 
time proof is made.” 

Another decision construing the same clause as is involved in the case at bar is 
Fauer vy. AStna Life Ins. Co. (C. C. A.) 70 F.(2d) 693, 695, in which case it was 
held that where the insured became totally and permanently disabled on February 9, 
1931, before attaining 60 years of age, but failed to pay the monthly premium due 
on May 9, 1931, though given more than fifteen days’ notice, or any monthly pre- 
miums thereafter, and died on October 27, 1931, and insurer was given no notice 
until after November 7, 1931, when it was advised that the insured’s death was 
caused by cancer after a long illness, the total benefits in said policy were held not 
to have prevented a lapse of the policy. On this point the court said that: “The 
second point has to do with the effect of the total disability provision above set 
forth. The insured was disabled several months before the claimed lapse of the 
policy for nonpayment of the May premium. The disability provision made avail- 
able two kinds of benefits: First, a waiver of premiums falling due after such dis- 
ability. Second, an income during disability. The circumstances under which these 
benefits became available are stated. They are conditioned upon the occurrence of 
total disability before default in the payment of premium. That condition was ful- 
filled. If disability continues for a period of ninety days, it shall be presumed to be 
permanent even if evidence that it was in fact permanent has not previously been 
furnished. In the event of such presumptive establishment of permanency, the 
insured becomes entitled to the benefits from the end of the ninety-day period or 
from a date not more than six months previous to the time when satisfactory evi- 
dence of disability is received by the company at its home office if the ninety-day 
period expires more than six months before such evidence is received. Notwith- 
standing the foregoing circumstances under which these benefits are available, how- 
ever, an absolute condition upon their accrual is incorporated into the same para- 
graph which provides in plain and simple language whose meaning is unequivocal 
that no benefit shall accrue before the expiration of said ninety days unless during 
that period evidence satisfactory to the company is received at its home office, while 
the insured is living, that the total disability will be permanent, in which event bene- 
fits will accrue from the commencement of disability. This condition clearly applies 
to benefits claimed for the ninety-day period or for some portion of it and has no 
hearing on the issue here. The decisive factor is the limitation upon the accrual of 
any benefits prior to a date six months before satisfactory evidence of disability is 
received at the home office of the company. No evidence whatever of such dis- 
ability was received by the company until it received the above-quoted letter and 
proof of death, after November 7, 1931, and before November 10, 1931, the date on 
which it replied by claiming the lapse. It appears that this was not evidence of 
disability satisfactory to the company, and, unless it was bound to be satisfied with 
it, no benefits ever accrued. If no benefits accrued, there was no waiver of pre- 
miums unpaid and the policy lapsed as claimed.” 

We think the better reasoning is in the Arkansas case. In other cases, having 
somewhat different provisions in the policies, the courts have adopted the Arkansas 
case. In the case of Kimel v. Missouri State Life Ins. Co. (C. C. A. 10) 71 F.(2d) 
921, 924, the issue was as to whether notice and proofs were required to be fur- 
nished prior to the time the insured attained the age of sixty years, as a condition 
precedent to recovery, and the court held that, under the provisions of the policy, 
the furnishing of notice and proof of disability before age sixty was not a condition 
precedent to the right of recovery. In the course of the opinion the court said that: 
“Under the insurance contract the obligation to pay total and permanent disability 
benefits is not conditioned on disability arising and proof being made thereof before 
the insured attains the age of sixty, but only on such disability arising before the 
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insured attains that age. * * * Proof of such disability is only required to 
mature the first and subsequent monthly installments. * * * Proof tixes the 
time of payment, but disability arising before assuréd has attained the age of sixty 
raises the obligation to pay.” See, also, 33 C. J. § 661, p. 14. 

We deem it unnecessary to set out and review the many cases cited bearing on 
policies with provisions different from the one before us. 

[2] It is contended that the letters written to the insurance company in February 
and March, 1932, do not constitute proof of disability. It must be remembered that 
on receipt of these letters the company denied liability altogether, and did not demand 
proof in any form or manner, nor did it complain of the insufficiency of proof fur- 
nished, and it will be seen, from its own records, that it declined to consider the 
question of liability. Under such circumstances s, it would have been useless to have 
furnished the insurance company proof of disability, because the appellee was 
advised that it would not avail him anything. 

[3] It is also contended that the appellee failed to meet the burden of proof 
that he was totally and permanently disabled at the time of the lapse of the policy, 
As stated, there was a great deal of evidence, and considerable conflict; but we 
think there was sufficient evidence of the appellee’s disability to carry the case to 
the jury, and the jury’s finding on the conflicting evidence establishes the facts 
favorably to the appellee. These facts so found to be true are sufficient to sustain 
the verdict. 

[4] As to the contention that the disability must have existed for three months 
prior to August 25, 1929, we think the contention is unsound. If the disability 
existed at the time the premium matured, the company had waived it on account of 
the disability and the terms of its policy. 

[5] We have heretofore held that, when a person is shown to have tuberculosis 
in an active stage, such person’s affliction constitutes total and permanent disability; 
because it is necessary for him to cease all activities, he is not required to exert 
himself as long as he is so afflicted because of the ravages of that disease. 

We find no reversible error, and the judgment of the court below is affirmed. 

Affirmed. 


McMULLEN v. MODERN WOODMEN OF AMERICA. No. 18268. 
Kansas City Court of Appeals. Missouri. Oct. 7, 1935. 
Rehearing Denied Noy. 12, 1935. 
87 Southwestern Reporter (2d) 656. 
1. INSURANCE. 

Facts held insufficient to show that fraternal association was estopped to claim 
that benefit certificate had been forfeited for nonpayment of assessments. 

Facts were insufficient because no assessments were paid for more than 
three years before death of insured, who, on learning of change by by-laws 
affecting his benefit certificate, did nothing to ascertain status of certificate, 
told association’s representatives that he intended to keep his certificate 
and not exchange it for new form of certificate, that he onde his old 
certificate was good, and that he was willing to pay any assessments 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

2. INSURANCE. 

Admission in beneficiary’s reply that authority of fraternal association’s rep- 
resentatives was limited to explaining rights and privileges of holders of benefit 
certificates held to show that such representatives were without authority to 
excuse payment of assessments or to represent that certificate was without value 
and that association would not accept any further assessments on it. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 

Action by Lizzie Jane McMullen against Modern Woodmen of America. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Geo. G. Perrin and George H. McDonald, both of Rock Island, Ill, and 
Nelson C. Pratt, of Omaha, Neb., for appellant. 

Randolph & Randolph, of St. Joseph, and William R. Ross and Horace Guffin, 
both of Kansas City, for respondent. 
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HEFFELFINGER v. MODERN WOODMEN OF AMERICA. No. 18216. 
Kansas City Court of Appeals. Missouri. Oct. 7, 1935. 
Rehearing Denied Nov. 12, 1935. 

87 Southwestern Reporter (2d) 660. 

1, INSURANCE. 

Facts held insufficient to show that fraternal association was estopped to claim 
that benefit certificate had been canceled for nonpayment of assessments. 

Facts were insufficient because no assessments were paid for some 
eighteen months before death of certificate holder, who refused to exchange 
certificate for new one, or to accept alleged representations that old cer- 
tificate was without value and that no further assessments on it would 
be received, and because statements of clerk that he did not know what 
assessment would be, and that he could not accept it were made before 
any assessment was due and concerned the future. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

2. INSURANCE. 

Burden was on beneficiary of fraternal benefit certificate to prove plea that 
fraternal association was estopped to claim that benefit certificate had been 
forfeited for nonpayment of assessments. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Action by J. W. Heffelfinger, administrator of the estate of Nancie Scott, 
deceased, against Modern Woodmen of America. From a judgment for plain- 
tiff, defendant appeals. 

Reversed. 

Lamm & Barnett, of Sedalia, for appellant. 

Jones & Wesner, of Sedalia, for respondent. 


HEURING v. CENTRAL STATES LIFE INS. CO. OF ST. LOUIS, MO. 
No. 5588. 
Springfield Court of Appeals. Missouri. Oct. 7, 1935. 
Rehearing Denied Nov. 27, 1935. 
87 Southwestern Reporter (2d) 661. 
1. INSURANCE. ead 

Where beneficiary of annual life policy requested, in application, special auto- 
matic loan privilege and policy was issued accordingly, beneficiary held bound 
thereby as regards question of lapse of policy for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Where premiums on annual life policy were paid by insurer out of reserve in 
accordance with special automatic loan privilege provision so long as_ possible 
until lapse of policy, failure of insured to give 30 days’ notice to insured that 
indebtedness on policy equaled cash surrender value thereof held not to have 
prevented lapse of policy in accordance with special automatic loan privilege 
provisions. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from Circuit Court, Scott County; Frank Kelly, Judge. 

_ Action by George Heuring against Central States Life Insurance Company 
ot St. Louis, Missouri. From a judgment for the defendant, plaintiff appeals. 

Affirmed. 

B. Hugh Smith and J. Grant Frye, both of Cape Girardeau, for appellant. 


_ Ward & Reeves, of Caruthersville, and Jones, Hocker, Gladney & Jones, of 
St. Louis, for respondent. 


FOSTER v. FRATERNAL AID UNION (BELL, Intervener). No. 18368. 
Kansas City Court of Appeals. Missouri. Oct. 7, 1935. 
Rehearing Denied Nov. 12, 1935. 

87 Southwestern Reporter (2d) 669. 


1. INSURANCE. 
Beneficiary’s assignment of rights under fraternal benefit certificate was with- 
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out effect, where assignee had no insurable interest in insured’s life (Mo. St. Ann, 
§ 5751, p. 4406). 

(For other cases, see Insurance, Dec. Dig. § 767.) 

Error to Circuit Court, Jackson County; C. Jasper Bell, Judge. 

Action by George B. Foster, administrator of the estate of Julia C. Davis, 
deceased, against the Fraternal Aid Union, wherein Mary E. Bell filed an inter- 
vening petition. To review the decree, intervener brings error. 

Affirmed. 

Jay L. Oldham, of Kansas City, for plaintiff in error. 

Burrus & Burrus, of Independence, for defendant in error. 

TRIMBLE, Judge. 

This is an action on a fraternal beneficiary certificate executed by the Fraternal 
Aid Union, a Kansas corporation, authorized, however, to issued such life insur- 
ance policies in the state of Missouri. The certificate was issued on the life of 
Warren T. Davis in the sum of $700, and provided that $100 should be paid 
annually, beginning May 11, 1927, and each year thereafter until the sum of $700 
had been fully expended. The certificate provided that in the event of the death 
of said Warren T. Davis before the full $700 had been paid, then the remaining 
sum due thereon should be paid to Julia C. Davis, wife of said certificate holder, 

On the 30th day of April, 1928, after the payment of $100 had been made on 
said certificate to said Warren T. Davis, the latter died while a resident of Jackson 
county, Mo., and the sum of $600 was then due on said certificate. 

On the death of said Warren T. Davis, his widow, Julia C. Davis, made proof 
thereof to said Fraternal Aid Union and demanded payment of said $600. Before 
payment of same was made, Julia C. Davis died on March 8, 1929, and George B. 
Foster became the administrator of her estate and brought suit on said certificate 
for $600 with interest at 6 per cent. from Aprii 30, 1928. 

Defendant answered setting up that the $600 was due, but owing to the fact 
that Mary E. Bell was claiming it as well as Julia C. Davis, it was unable to 
safely pay said sum to either of the claimants, and therefore asked that plaintiff 
administrator and Mary E. Bell be ordered to interplead, and defendant, the 
Fraternal Aid Union, be allowed to pay the amount due on the certificate to the 
clerk of the court to await the order of the court. 

Whereupon, said Mary E. Bell filed an intervening petition, wherein the facts 
concerning the existence of said certificate and the amount of $600 due thereon 
were admitted, as well as the deaths of Warren T. Davis and Julia C. Davis on 
the respective dates hereinabove stated. 

Said interplea had attached thereto an agreement dated June 8, 1926, as 
follows: 

“We, Julia C. Davis and Warren T. Davis, wife and husband, hereby appoint 
Mary E. Bell as our agent and trustee to look after our maintenance, support and 
payment of the premium on life insurance of Warren T. Davis in the Fraternal 
Aid Union, and we have this day delivered our check drawn on the Commerce 
Trust Company, payable to the order of Mary E. Bell in the sum of Fifteen 
Hundred Dollars. 

“This agreement may be terminated at any time by either party hereto. 

“We agree to pay said Mary E. Bell as compensation for looking after our 
business, five per cent of: all disbursements. 

“Upon the death of said Julia C. Davis and Warren T. Davis, then the 
residue of our estate remaining after the payment of all just debts, we give, devise 
and bequeath to said Mary E. Bell as extra compensation for her faithful service 
and kind attention to us. 

“Executed in duplicate. 

“{Signed] Mrs. Julia C. Davis, 
“{Signed] Warren T. Davis, X, 
“[Signed] Mary E. Bell. 
“Witnesses : 
“JT. Donald O’Hern, 
“Jay L. Oldham.” 


Said interplea also set up an assignment in writing, alleged to have been made 
by Julia C. Davis, January 7, 1929, with Mary E. Bell, which recites that: 

“In consideration of the many kind acts and deeds and my love and affection 
for Mary E. Bell, I, Julia C. Davis, assign, transfer and convey to said Mary E. 
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Bell, all my present and future rights, title and interest in and to the insurance 
policy No. 293614 of the Fraternal Aid Union, issued to my husband, Warren T. 
Davis, in which I am named as his beneficiary at his death. 

“I further assign, transfer and convey to said Mary E. Bell, all my right, 
title and interest in and to all money due me under the terms of said above 
described insurance policy upon the death of my husband, Warren T. Davis, and 
| authorize and empower said Mary E. Bell to execute all necessary releases to 
said The Fraternal Aid Union and they are to have the same binding effect as if 
I executed same. 

“Dated at Jackson County, Missouri, this 7 day of January, 1929. 

“[Signed] Julia C. Davis. 
“Witnesseth : 

“{Signed] Rosalie Allenberg.” 

Plaintiff administrator, in his answer to said interplea, admitted all the facts 
except that he denied that Julia C. Davis did on January 7, 1928, or at any other 
time, assign said certificate or policy of insurance to the intervener, Mary E. Bell. 
He further set up that: 

“Plaintiff further states that said purported assignment, if it bears the genuine 
signature of said Julia C. Davis, was obtained while said Julia C. Davis was 
physically weak and infirm and while she was of unsound mind, and that the said 
Mary E. Bell paid nothing to her nor gave anything of value in exchange for said 
assignment, and that if the said purported assignment bears her signature, it is 
ineffective for said reasons. 

“Plaintiff further states that if said purported assignment was in truth and in 
fact signed by said Julia C. Davis, in (it) was void and ineffective for the reason 
that the Fraternal Aid Union did not approve or consent to the assignment of the 
said insurance policy; and that the said purported assignment is void for the 
reason it is in effect a change of beneficiary from the wife of the insured to 
intervener, Mary E. Bell, who had no insurable interest in the life of said Warren 
T. Davis.” 

Wherefore, administrator prayed the court to decree said sum of money as 
the property of said estate of Julia C. Davis, deceased, and that it be paid to said 
administrator. 

And in answer to the second count of said interventing petition, administrator 
denied any agreement was made or executed between Julia C. Davis and Warren 
T. Davis, with claimant, Mary E. Bell, but that if said agreement was made, said 
Mary E. Bell failed and refused to comply with the conditions incumbent upon 
her, in that she failed to provide or render any services or give any attention to 
said Julia C. Davis and Warren T. Davis, but on the contrary caused them to be 
placed in the Jackson County Home for the Aged and Infirm, a public institution 
and a charge upon the County Pauper Fund of Jackson County, Mo.; and said 
plaintiff administrator again prayed the court to decree said sum of money as the 
property of Julia C. Davis estate and that it be paid to her administrator. Inter- 
yener’s reply was a general denial. 

After hearing the evidence, the court rendered a decree in favor of plaintiff 
administrator directing a recovery against defendant, Fraternal Aid Union, for 
$600 with interest at 6 per cent. from April 30, 1928, the date of Warren T. Davis’ 
death, amounting to $210, “and that the costs herein, up to the time of the filing of 
the bill of interpleader by the defendant, Fraternal Aid Union, be assessed against 
it, the defendant, Fraternal Aid Union, and such costs, amounting to the sum of 
seven and 70/100 dollars.” 

The court further decreed that intervener, Mary E. Bell, take nothing by 
reason of the intervening petition, and all costs accruing after the filing of the 
answer and cross-petition for a bill of interpleader as filed by defendant, Fraternal 
Aid Union, be assessed against the intervener, Mary FE. Bell. 

Wherefore, judgment was rendered in favor of plaintiff as administrator, 
against defendant, Fraternal Aid Union, in the sum of $810 with interest at 6 per 
cent. from date of judgment; that intervener, Mary E. Bell, take nothing by 
reason of her intervening petition, and costs in the sum of $8.40 be assessed against 
ler, and execution issue against each accordingly. Intervener, Mary E. Bell, 
duly appealed. F " 

_ The evidence introduced by the plaintiff administrator made a prima facie case 
tor him. Thereupon, the intervener, Mary E. Bell, introduced the written instru- 
ment aforesaid, dated January 7, 1929, by which she claims Julia C. Davis assigned 
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all interest in the insurance certificate on the life of Warren T. Davis; the con- 
sideration being recited to be “in consideration of the many kind acts and deeds 
and my love and affection for Mary E. Bell.” 

It will be observed, and the evidence so shows, that the date of the above- 
purported assignment was before the death of Warren T. Davis, who did not die 
until April 30, 1929. Aside from the question of whether Julia C. Davis had, at 
the time of the purported assignment, any vested interest in the certificate before 
Warren T. Davis’ death, it must be remembered that the insured, Warren T. 
Davis, was entitled to be paid $100 annually, beginning May 11, 1927, and each 
vear thereafter during his lifetime, until the sum of $700, the full amount of the 
certificate, was paid. 

[1] It would seem, therefore, that while her husband was living, Julia C 
Davis had no interest which could be assigned by her contrary to the rights and 
benefits of the parties to the insurance contract. But without regard to this, 
section 5751, R. S. Mo. 1929 (Mo. St. Ann. § 5751, p. 4406), applying to the 
policy or certificate sued on, says: “Any assignment of a policy or certificate to a 
person having no insurable interest in the insured life shall render such assign- 
ments void and of no effect.” (Italics the author’s.) Mary E. Bell had no 
insurable interest in the insured’s life and the purported or attempted assignment 
could have no effect. 

2, 3] If the rights or interest of Mary E. Bell are claimed under the alleged 
“agreement” dated June 8, 1926, then it is manifest that it cannot operate as a will 
under the last paragraph thereof, and, if any rights are secured under the agree- 
ment to Mary E. Bell, it could only be after a complete statement of the expendi- 
ture of the $1,500 turned over to her; and, if any further money was due her for 
premium or assessment advanced by her to keep the certificate alive, she could 
not secure anything beyond what she paid out of her own funds for that purpose. 
No statement or showing of any kind was offered in this regard. 

[4] In addition to this, the only way Mary E. Bell could recover for money, 
if any, paid by her for Julia C. Davis, would be to present a demand against her 
estate in the probate court. Any such claim cannot be made in a proceeding of 
the kind attempted in this suit. The probate court is the jurisdiction provided by 
law for the adjudication of such matters. Citizens’ Bank & Trust Co. v. Moore, 
215 Mo. App. 21, 28, 263 S. W. 530. 

[5] There was some evidence in favor of the administrator that Julia C. 
Davis was not of sound mind on January 7, 1929, when the assignment is alleged 
to have been made, and hence the trial court may have thought that she was not 
capable of making such an assignment, if it were otherwise legal. The adminis- 
trator of the Julia C. Davis estate is the proper one to recover the fund due 
her as the dead beneficiary in the said certificate. 

It may be true that Jackson county, having duly accepted Warren T. Davis and 
Julia C. Davis, his wife, as poor persons, into the Jackson County Home for the 
Aged and Infirm, with no provision for the repayment of such expense, is not 
entitled to recover the amount thereof from Julia C. Davis estate. Article 4, 
chapter 90, R. S. Mo. 1929 (Mo. St. Ann. c. 90, art. 4, § 12950 et seq., p. 7474 et 
seq.) ; 48 C. J. pp. 519, 544; Chariton County v. Hartman, 190 Mo. 71, 77, 88 S. W. 
617. But that is something that will not assist intervener in her claim. 

The decree rendered by the trial judge was correct, and it must be accordingly 
affirmed. 

All concur. 


WOODS v. NATIONAL AID LIFE ASS’N. No. 5566. 
Springfield Court of Appeals. Missouri. Oct. 7, 1935. 
Rehearing Denied Nov. 27, 1935. 

87 Southwestern Reporter (2d) 698. 


1. INSURANCE. 

Certificate of physician stating that deceased had mitral regurgitation and was 
not able-bodied man, obtained for purpose of escaping payment of poll tax or work- 
ing on county highways, and order of county court based on certificate held admis- 
sible on issue whether deceased obtained reinstatement of benefit certificate by mis- 
representations, since certificate of physician and order was public record. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 
Where insurer contended that insured obtained reinstatement of benefit cer- 
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tificate through misrepresentations, admissions in proof of death signed by physician 
held admissible and binding on claimant unless explained. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 
3. INSURANCE. | , . : 

Documentary evidence shown by doctor’s certificate obtained by insured for 
purpose of escaping payment of poll tax or working on county highways held binding 
on beneficiary, where not explained, where insurer sought to defeat liability on 
benefit certificate because reinstatement was allegedly obtained by misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 
4, INSURANCE. ; 

Material misrepresentations made by insured in obtaining reinstatement oi 
benefit certificate will void certificate, however innocently made (Mo. St. Ann. § 5732, 
p- 4373 Re 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Phelps County; J. H. Bowron, Judge. 

“Not to be published in State Reports.” _ 4 

Suit by Katie Woods against the Nationai Aid Life Association. Judgment for 
plaintiff, and defendant appeals. 

Reversed. ieee. : : ; 

W. E. Owen, of Clinton, Snyder, Owen & Lybrand, of Oklahoma City, Okl., 
and E. W. Allison, of Rolla, for appellant. 

Rowland L. Johnston, of Rolla, for respondent. 


BYRNE v. PRUDENTIAL INS. CO. OF AMERICA. No. 34449. 
Supreme Court of Missouri, Division No. 1. Nov. 12, 1935. 
88 Southwestern Reporter (2d) 344. 
1. INSURANCE. 


\greement or meeting of minds of parties is essential to making of insurance 
contract. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

2. INSURANCE. ai 

Where application for industrial life policy was signed by insured’s half-sister, 
insured held not to have entered into insurance contract where consent to application, 
knowledge of, or ratification of issuance of policy was not shown. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

5. INSURANCE. 

Where third party is authorized by insured to sign application for industrial life 
policy and does so in reliance on agent’s statement that signature of insured is 
unnecessary, failure of insured to personally sign application, as required by direc- 
tions thereon, is no defense to action on policy, since knowledge of agent is imput- 
able to insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

6. INSURANCE. i ae: 

In action on industrial life policy by administratrix of insured, who had signed 
application for policy, her testimony that agent directed her to sign her brother’s 
name to application held admissible. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

7. INSURANCE. 

_ Evidence of agent’s power to take applications for insurance, forward them to 
insurer, collect first premium, and deliver policies when issued to applicants does not 
show authority of agent to make contracts of insurance. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

8 INSURANCE. 

In action on industrial life policy by administratrix of insured, whether insurer 
issued policy as result of fraud and collusion practiced on it by administratrix and 
insurer's agent in signing of application in insured’s name by administratrix held fo1 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from St. Louis Circuit Court; Frank C. O’Malley, Judge. 
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Action by Oma Byrne, administratrix of the estate of Henry Schockley, 
deceased, against the Prudential Insurance Company of America. A judgment for 
the plaintiff was affirmed by the Court of Appeals [79 S.W.(2d) 789], which cer- 
tified the case to the Supreme Court. 

Reversed and remanded. 

Fordyce, White, Mayne & Williams and Paul S. Schmid, all of St. Louis (Ralph 
W. Hyatt, of Newark, N. J., of counsel), for appellant. 

David W. Fitzgibbon, Louis H. Steffen, and Ralph V. Wilson, all of St. Louis, 
for respondent. 

FERGusoN, Commissioner. 

This is an action by the administratrix of the estate of Henry Schockley, 
deceased, on a policy of life insurance issued by the defendant insurance company on 
the life of Schockley. The policy was in the amount of $500 and this action was 
commenced before a justice of peace in the city of St. Louis. Upon an appeal to 
and trial, de novo, in the circuit court of the city of St. Louis, the verdict, and 
judgment thereon, was in favor of plaintiff. The appeal of the defendant insurance 
company went to the St. Louis Court of Appeals and that court affirmed the judgment 
of the circuit court [79 S.W.(2d) 789], but deeming its decision to be “contrary to” 
the previous decision of the Springfield Court of Appeals in the case of Sells v. 
Fireside Life Ass’n (Mo. App.) 66 S.W.(2d) 955, 956, certified the cause of this 
court. It therefore becomes our duty to “rehear and determine said cause or pro- 
ceeding, as in case of jurisdiction obtained by ordinary appellate process.” Section 
6, Am. 1884, article 6, Constitution of Missouri. 

The facts are few, undisputed, and shown by plaintiff’s evidence. The life 
insurance policy in suit is of that type commonly known as industrial insurance on 
which the company’s agent collected a small weekly premium. Mrs. Byrne, who 
brings this action as administratrix, was a “half-sister” of Schockley. Plaintiff was 
the sole witness in the trial of the case. She testified that from 1915, when he was 
four years of age, she carried a small industrial policy with defendant company, on 
the life of this half- brother; that in February, 1930, Schockley attained the age of 
eighteen years ; that later in that year in June or July one Ragland, the company's 
regular agent “in her neighborhood, ” who solicited this type of insurance, delivered 
the policies, collected the premiums thereon, and with whom she “did all the busi- 
ness” appertaining to the insurance involved, suggested that she “cash in” the small 
policy which she had carried since 1915, the premium on which was 5 cents a week, 
and take a $500 policy on which the premium would be 23 cents a week; that she 
decided to do so and thereupon she “turned in the smaller policy and took out the 
larger one” for $500; that the agent, Ragland, made out the application for the $500 
policy, now in suit, upon information which she gave him; that she did not read 
the application nor did Ragland read it to her; that only she and Ragland were 
present at the making out and signing of the application; that, at that time, she 
“told the agent her brother was not there,” but that she “could have him come down 
for an examination by the doctor and sign the application after the policy”; that 
thereupon the agent said “it wasn’t necessary for the doctor to see her brother nor 
to have him sign” and told her “to sign” the application; that she “signed the name 
Henry Schockley to” the application; that the $500 policy was issued and delivered 
to her and she “cashed in” the first policy receiving thereon about $28 which she 
used “to help keep” her “brother up”; that she thereafter paid the weekly premiums 
on the $500 policy; and that in December, 1930, about five months after the issuance 
of the policy, Schockley “died at her home.” The insurance company required that 
if the person whose life was to be insured would on the next birthday be “sixteen 
years old, or over,” he or she must personally sign the application. A photostatic 
copy of the re gular application form and the application upon which this policy of 
insurance was issued was put in evidence. Next to and immediately to the left of 
the line for the signature of applicant appears the following notice: “Signature of 
applicant to be made by the person whose life is to be insured if sixteen years old 
next birthday, or over, but if younger by the parent or guardian.” Next to and 
immediately to the right of the line provided for signature appears the further 
notice: “State relationship of person who signs, if life proposed is less than sixteen 
years old next birthday.” The record before us does not disclose the beneficiary 
named in the first policy or to whom same was payable, presumably plaintiff. How- 
ever, the policy sued on here contains a provision, denominated “facility of pay- 
ment clause,” as follows: “It is understood and agreed that the said company may 
make any payment or grant any nonforfeiture provision provided for in this policy 
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to any relative by blood or connection by marriage of the insured, or to any person 
appearing to said company to be equitably entitled to the same by reason of having 
incurred expense on behalf of the insured, for his or her burial, or for any other 
purpose, and the production by the company of a receipt signed by any or either of 
said persons or of other sufficient proof of such payment or grant of such pro- 
vision to any or either of them shall be conclusive evidence that such payment or 
provision has been made or granted to the person or persons entitled thereto, and 
that all claims under this policy have been fully satisfied.” 

Respondent’s brief states, and the opinion of the Court of Appeals repeats the 
statement in its recital of facts, that “during the greater portion of his life” Schock- 
ley “was supported, educated, and maintained by Oma Byrne, his half-sister, who is 
plaintiff in this action as administratrix of his estate.” We have diligently searched 
and rechecked the record, but we are unable to find any testimony supporting the 
statement. We have set out substantially all the record discloses. Plaintiff testified 
that she was “married and lived with her husband” in the city of St. Louis. It does 
not appear whether there were other members of the family or household. Only 
two references bearing even remotely upon the relationship indicated by the fore- 
going statement appear; that Mrs. Byrne used the sum of about $28 received on the 
first policy, when she “cashed it in,” “to help keep” her “brother up” and that he 
“died at her house.” Whatever the facts may be, there is no evidence in the record 
before us to the effect that Schockley’s parents were dead, had abandoned him, or 
either failed or were unable to support him; that he ever lived in Mrs. Byrne’s 
home or was in any way dependent upon her for support; or that she supported or 
maintained him or provided for his education; that she stood in loco parentis to him 
or that she was either his legal or de facto guardian. The record does not disclose 
Schockley’s whereabouts at the time plaintiff signed his name to the application and 
caused the insurance policy to be issued in his name. Nor do we find so much as a 
scintilla of evidence in the record tending to show that Schockley ever had knowl- 
edge of, authorized, consented to, acquiesced in, or ratified this application for 
insurance on his life, and the issuance of the policy of insurance thereon, in his name, 
or authority on the part of Mrs. Byrne to act for him and as his agent in making and 
signing the application. 

The first and primary assignment of error which appellant makes here, and made 
in the Court of Appeals, goes to the sufficiency of the evidence. This contention is 
that the evidence, with the implications and inferences therefrom most favorable to 
plaintiff considered, conclusively shows that no contract was ever entered into or 
existed between it and Schockley, and that therefore its demurrer to the evidence 
and motion for a directed verdict at the close of all the evidnce in the case should 
have been sustained. It seems that the Court of Appeals did not directly rule this 
assignment. 

{1, 2] While a contract of insurance “has some features which distinguish it 
from an ordinary commercial contract, yet in general respects it is like any other 
contract and is governed by the same rules.” 32 C. J. p. 1091. It is as essential 
to the making of a contract of insurance as it is to any other contract that there be 
“an agreement, or meeting of the minds of the parties” thereto. 32 C. J. p. 1095. 
Here the action is based upon an alleged contract between Schockley and the defend- 
ant insurance company. The application is a request or proposal for insurance and 
also supplies the insurance company with the information necessary to enable it to 
pass upon the application. An acceptance by the company and the issuance and 
delivery of its policy of insurance in reliance upon and in conformity with the appli- 
cation completes the contract. Admittedly Schockley did not make out or sign the 
application, was not present at the time, nor was it shown that he ever consented to 
the issuance of the policy of insurance on his life and in his name or had knowledge 
thereof. Absent any evidence tending to show that either before or at the time he 
consented to the taking of the insurance in his name or subsequent to the making of 
the application or issuance of the policy had knowledge thereof and either specifically 
or impliedly ratified same it seems to follow, in such situation, as a matter of law, 
that no contract was entered into or existed between Schockley and the insurance 
company. 

_ In the Sells Case, supra, a wife signed her husband’s name to the application 
for insurance on his life. The policy issued, the wife being named as beneficiary 
therein, and she paid the premiums. Upon the husband’s death the insurance com- 
pany refused payment and the wife sued on the policy. One defense set up was 
that “the wife signed the name of her husband to the application for insurance 
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without his authority or knowledge.” Plaintiff adduced evidence that the husband 
was “willing to take out the insurance”; that he knew the wife “was going to fill 
out the application”; that she “talked to her husband about the matter”; that the 
husband received the policy of insurance through the mail and delivered it to his 
wife who thereafter retained it; that the agent wrote to the company and inquired 
about the wife signing the application; and that at the time she did sign her hus- 
band’s name to the application the agent marked the application in a manner indicat- 
ing that it had not been signed by the applicant personally. The Springfield Court 
of Appeals said: 

“Defendant contends that, because the application was not signed by the insured 
and was signed by plaintiff without the knowledge or consent of the insured (which 
is denied), the policy was void ab initio. This contention cannot be upheld on the 
facts. The application was signed by plaintiff, but her husband had consented 
thereto; also defendant company knew it was so signed and issued the policy which 
was thereafter apparently accepted by the insured. The premiums were paid by 
plaintiff until her husband’s death and accepted by defendant company. There is no 
evidence of any fraud or deceit. Under such circumstances we think there was 
clearly a question for the jury as to the making of a valid insurance contract, at 
least in so far as the signing of the application by plaintiff is in question.” 

The opinion then makes the following observation as to the rule of law ona 
different state of facts, and apparently it is’ with this portion of the opinion that 
the St. Louis Court of Appeals deemed its opinion in the instant case to be in 
conflict : 

“Had the evidence conclusively shown that the insurance was taken out and 
the policy issued without the consent or knowledge of the insured, the policy 
would most surely have been void as a matter of law. 14 R. C. L. § 64, p. 889; 
32 C. J. 1104; Prudential Ins. Co. v. Cummins’ Adm’r (Ky.) 44 S. W. 431; 
Sullivan v. Metropolitan Life Ins. Co., 174 Mass. 467, 54 N. E. 879, 75 Am. St. Rep. 
365; 56 L. R. A. 585, note.” 

[3] Policies of insurance, in favor of parents, on the lives of infant children, 
whose consent could not intelligently be given, have been upheld and some states 
have statutes limiting the amount of such insurance for which the parent may 
contract. Note 56 L. R. A. pages, 585, 592. Unless prohibited by statute, a minor 
may, as a general rule, enter into a contract for, or of, insurance which will be 
obligatory upon the insurer though voidable by the minor. And in some states 
the right of a minor to enter into a binding contract of insurance is regulated by 
statute. _Couch’s Cyclopedia of Insurance Law § 223, p. 476. The defendant 
insurance company undertook to insure children under the age of sixteen upon the 
application of the parent or guardian and presumably without regard to the 
knowledge or consent of the child. In such case the contract seems to have been 
between the company and the parent or guardian. But if the person whose life 
was to be insured would be sixteen years of age, or over, on the next birthday, 
the insurance company required that such person make the application, and it is 
apparent that in such case in order that a contract result the essential factor of 
the contractual relationship must obtain, that is, that there be “an agreement 
or meeting of the minds of the parties” thereto so that a contract obligatory upon 
the insurance company could not exist if the other party thereto, though a minor 
sixteen years of age or over, did not make, or authorize, the application, consent 
thereto, or have such knowledge of the insurance on his life as to evidence consent 
thereto or ratification thereof. 

[4] It thus appears that as the evidence stood at the close of the case the 
defendant’s motion for a directed verdict should have been sustained and its 
peremptory instruction given. This requires that the judgment herein be reversed. 
But the question arises, Should the cause be remanded? It seems clear that 
plaintiff proceeded upon the assumption that Mrs. Byrne was authorized to act 
for and on behalf of Shockley in making the application and taking insurance on 
his life in his name and that same was done with his knowledge and consent, but 
as we have noted the evidence herein does not sufficiently show that situation. 
However, because plaintiff failed to make a case, an outright reversal does not 
necessarily result. It is the settled practice of appellate procedure that a case 
should not be reversed, for failure of proof, without remanding unless the appellate 
court is convinced that the available essential evidence has been fully presented 
and that no recovery can be had in any event. While essential proof is wanting 
herein, nevertheless the general aspects of the situation which appears to have 
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existed justify, we think, the assumption that upon a retrial the plaintiff can likely 
adduce the proof necessary to make out a prima facie case. Finnegan v. Mo. 
Pac. R. Co., 244 Mo. 608, 662, 149 S. W. 612; Turner v. Haar, 114 Mo. 335, 21 
S. W. 737; Northstine v. Feldman, 298 Mo. 365, 250 S. W. 589; Id. 320 Mo. 500, 
8 S.W.(2d) 912; Kurtz, Inc. v. Field, 223 Mo. App. 270, 14 S.W.(2d) 9; Heard 
y. St. Louis-San Francisco Ry. Co. (Mo. App.) 16 S.W.(2d) 719; Jones v. 
Norman (Mo. App.) 24 S.W.(2d) 191; Johnson v. Kruckemeyer, 224 Mo. App. 
351, 29 S.W.(2d) 730; Hummel v. American Mfg. Co. (Mo. App.) 279 S. W. 202. 

[5] But as we understand appellant’s position, it is further contended that 
even if the proof had been made, or be made, of authority on the part of Mrs. 
Byrne to act for Schockley, that nevertheless since he did not actually sign his 
name on the application that the policy of insurance issued thereon was necessarily 
void. We will then consider the situation assuming facts in evidence tending to 
show, and which would support, a finding that in making the application in the 
name and on behalf of Shockley Mrs. Byrne acted in good faith, with his knowl- 
edge and consent, and from which her authtority to so act might be reasonably 
implied or that Shockley subsequently acquired such knowledge thereof, and so 
recognized same, as to evidence his ratification of her acts in the premises and 
the insurance on his life issued in his name. Defendant insurance company does 
not claim that the statements contained in the application in reference to age, 
occupation, present or prior health, other insurance, or any other statements therein 
are untrue or erroneous in any respect. The contents of the application are 
not involved and no misrepresentation therein claimed or relied upon as affecting 
liability. The contention is then reduced to this, that though Mrs. Byrne acted, 
in good faith, with authority, that is, with the knowledge and consent of Shockley 
or subject to his subsequent ratification which was given, and though there was 
no misrepresentation in the statements or answers to questions in the application 
which could have affected the insurance company’s liability or its acceptance of the 
application, nevertheless because the applicant did not perform the physical act of 
signing his name the insurance policy is void. Appellant would therefore have us 
rule as a matter of law that regardless of the circumstances the insurance policy 
was void ab initio because the applicant did not personally affix his signature to 
the application. This we are not constrained to do when, assuming evidence as 
stated, supra, we consider the circumstances surrounding the signing of Shockley’s 
name to this application. 

[6, 7] It is true the application contains as we have noted the direction that if 
the person proposed for insurance is under the age of sixteen years, it should be 
signed by parent or guardian with a notation of the “relationship of the person 
who signs if life proposed is less than sixteen years old,” and if the “person whose 
life is to be insured” would be “sixteen years old next birthday, or over,” then 
such person shall sign the application. This is a class of insurance which does 
not require a medical examination. Plaintiff testified that at the time the agent 
who solicited the insurance prepared the application she told him “her brother 
was not there,” but she “could have him come down for an examination by the 
doctor and sign the application after the policy.” The meaning of the statement 
in reference to signing “after the policy” is not clear, but it so appears in the 
record. The agent, however, assured her that it was not necessary either for her 
brother to have a medical examination or personally sign the application and 
told her “to sign” the application advising that “it was all right” for her to do so. 
It should be borne in mind that the present proof shows that in this type of insur- 
ance the company’s agent who solicited this insurance and made out the application 
also delivered the policies and thereafter collected the weekly premiums thereon 
and is the only representative of the company with whom the insured at any time 
deals or has any contact in reference to the insurance. In ruling adversely, 
appellant’s complaint that it was error to permit plaintiff, over its objection, to 
testify that the agent told her it would be “alright” for her to sign her brother’s 
name to the application and directed her to do so and that the agent could not 
thereby waive, on the part of the company, the directory statement regarding the 
Signature appearing on the printed form of application we do not impair the 
tule, that evidence of an insurance agent’s power merely to take applications for 
Insurance, forward same to the company for its acceptance or rejection, collect 
the first premium on the insurance, and deliver the policies when issued to the 
applicant, does not show authority on the part of such agent to make contracts 
of insurance. See Patterson v. Prudential Ins. Co. (Mo. App.) 23 S.W.(2d) 198, 
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for statement of rule and citation of authorities. But here no statement or rep- 
resentation of the agent affecting or concerning rates, terms, or conditions of the 
contract is involved, nor is it attempted to prove a statement or representation 
affecting the liability or undertaking of the company different from, or varying, 
the terms and conditions thereof set out in either the application or the policy of 
insurance. It goes merely to the form of signing the application and we are not 
inclined to hold that one acting, as we are now assuming evidence can likely be 
adduced to show, under the circumstances existing in this case, in good faith, and 
with authority and consent of the one whose life is proposed for insurance, could 
not rely upon the advice and direction of the company’s agent in the signing of the 
application. “An applicant for insurance is justified in relying upon the advice and 
assistance of the insurer’s agent in preparing the application. This general rule 
is founded upon both legal and equitable grounds and arises from the circum- 
stances under which insurance generally is procured. For instance, the general 
public are not as a rule familiar with such matters—rather, in most instances, 
they are entirely ignorant; whereas, on the other hand, the agents, having been 
sent abroad to solicit insurance, and held out to the public as possessing authority 
to represent a company in soliciting insurance and in the matter of the taking of 
an application, are fairly presumed not only to have a more intimate knowledge of 
the business of insurance than those with whom they deal, but to understand the 
requirements of their principal, * * * and to be competent properly and legally to 
fill out applications and other such necessary papers as have been intrusted to 
them. * * * When, therefore, an agent duly authorized to act for the company in 
soliciting insurance * * * with knowledge of the facts, draws what he asserts to 
be or leads the applicant to believe, is the proper form of an application, the 
applicant has a right to rely upon his skill and knowledge, upon his presumed dutv 
to his principal, upon his honesty, and to believe that the paper * * * is legally and 
correctly drawn.” Couch Cyclopedia of Insurance Law § 524, p. 1532. We think 
the statement and advice of the agent in reference to the signing of the application 
was, under the circumstances, competent and his knowledge thereof imputable to 
his principal, the company, so that if it be shown that Mrs. Byrne was authorized 
to act for Schockley and in good faith did so, appellant’s technical objection 
based solely upon the form or manner in which the name of the applicant was 
subscribed to the application is without merit. This ruling may be placed on the 
theory of either waiver or estoppel. 

[8] What appellant has to say about fraud and collusion as a defense is not 
clear. As we understand its brief here, its defense is not placed on such ground. 
However, if advanced as a defense, it was, as the Court of Appeals held, a ques- 
tion for the jury as it will likely again be if such issue arises on a retrial of the 
cause. For a discussion of such defense on the present proof in this case, refer- 
ence may be had to the opinion of the Court of Appeals. 79 S.W.(2d) 789. 

For the reasons stated, the judgment is reversed and the cause remanded. 

Hyde and Bradley, CC., concur. 

Per Curiam. 

The foregoing opinion by Ferguson, C., is adopted as the opinion of the court. 

All the Judges concur. 


NEW YORK LIFE INS. CO. v. WRIGHT et al. No. 18328. 
Kansas City Court of Appeals. Missouri. May 13, 1935. 
On Rehearing Dec. 2, 1935. 
88 Southwestern Reporter (2d) 403. 

1. INSURANCE. ne A 

Beneficiary has no vested interest in life policy, but has mere expectancy which 
may be terminated by insured at any time. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
2, INSURANCE. i eu a: : 

Beneficiary has sufficient right in life policy to enable him to maintain action, 
after insured’s death, to nullify change from himself to another beneficiary on 
ground of fraud or undue influence or insanity. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
3. INSURANCE. . ; i Ges 

Exercise of influence by wife to get life insured to fulfill his duty to provide tor 
wife after his death by changing beneficiaries in policy would not invalidate change 
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on ground of undue influence in procuring change, so long as wife used no improper 
means, and her acts would not be measurable by standards applicable to those seek- 
ing advantage that is not of right. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Boone County; A. W. Walker, Judge. 

Bill of interpleader by the New York Life Insurance Company against John 
Wright, George W. Hulett, and Gertrude Wright. From the judgment, Gertrude 
Wright appeals. 

Reversed and remanded, with directions. 

Clark, Boggs, Peterson & Becker, of Columbia, for appellant. 

William H. Sapp and W. W. Dalton, both of Columbia, for respondent. 


MORSE v. GENERAL AMERICAN LIFE INS. CO. No. 29404. 
Supreme Court of Nebraska. Dec. 6, 1935. 
263 Northwestern Reporter 676. 
1. INSURANCE. 

If ambiguities in policy may be solved by either of two reasonable constructions, 
one that is more favorable to insured, and which will effectuate policy should be 
adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Where insurer without new application and without new medical examination 
issued new life policy on insured’s request for reduction in amount of insurance as 
of date of original policy and new policy contained identical terms of former policy 
except as to amount of insurance and premium, and was given same number and 
date as original policy, new policy held but continuation of former policy in reduced 
amount, and hence date of old and not of new policy governed applicability of pro- 
vision that insurer should not be liable except for premiums if insured should com- 
mit suicide within one year from date of policy (Comp. St. 1929, § 44-802). 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 


Syllabus by the Court. 

1. If any uncertainties or ambiguities appear in an insurance policy which may 
be solved by either one of two reasonable constructions, the one that is more favor- 
= to the insured and which will give life, force and effect to the policy should be 
ac opted. 

2. Contracts must receive a reasonable construction, so as to give effect to the 
intention of the parties thereto and carry out, rather than defeat, the purpose for 
which they were executed. 

Where a life insurance company, without new application and without new 
medical examination, issues a new policy of insurance to one of its policyholders 
upon his request for a reduction in the amount of his insurance, as of the date of 
the original policy, and for the sole purpose of reducing the amount of insurance to 
be carried, and where the new policy contains terms identical with those of the 
former policy, except as to the amount of insurance and premium, and such policy 
is given the same number and date as the original policy and is based upon the 
request of the insured for reduced amount of insurance, his original application and 
his original medical examination, such new policy is but a continuation of the former 
policy in a reduced amount, and the date of the old, and not of the new, policy 
governs in determining the applicability of a suicide provision in such policy. 

\ppeal from District Court, Dodge County; Spear, Judge. 

\ction by Mabel D. Morse against the General American Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

\ firmed. 

Loren H. Laughlin, of Lincoln, and Allen May and J. R. Burcham, both of St. 
Louis, Mo., for appellant. 

Waldo Wintersteen and Cook & Cook, all of Fremont, for appellee. 


Heard before Goss, C. J., Good, Eberly, Day, Paine, and Carter, JJ., and Mun- 
day, District Judge. 
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TURCOTTE v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Hampshire. Hillsborough. Dec. 3, 1935. 
182 Atlantic Reporter 9. 
1. INSURANCE. 


Insured who returned to work after about 16 months’ total disability held not 
entitled to recover on life policies allowing benefits only if insured was wholly and 
permanently unable to perform any work during remainder of life. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Riders attached to life policies and containing supplementary provisions raising 
presumption of permanence if total disability continued for 90 days held intended 
to assure benefits when there was doubt whether total disability was permanent, 
and did not abolish requirement of permanency, and hence insured, having received 
benefits for one year, could not recover additional benefits even though temporary 
total disability continued for several months thereafter. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

In action for disability benefits, offers to show that physicians negatived per- 
manency of disability, and that insurer’s officer and agent told insured that policies 
allowed benefits if total disability continued for over 90 days, held properly rejected, 
as regards trial before jury, because having no bearing on jury issue as to duration 
of total disability. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

4. INSURANCE. 

In actions on insurance policies, question of construction thereof is properly 
undertaken by court rather than jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

5. INSURANCE. 

In action for total permanent disability benefits, offers to show that physicians 
negatived permanency of disability held properly rejected on question of construc- 
tion of life policies, since evidence offered did not, as contended, warrant inference 
that insurer, having paid benefits for one year notwithstanding physicians’ reports, 
thereby construed policies to provide for benefits if disability lasted over 90 days. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

Transferred from Superior Court, Hillsborough County; Young, Judge. 

Action by Frank Turcotte against the Prudential Insurance Company of America. 
The question of plaintiff's right to recover was transferred without a ruling by the 
trial judge, who also transferred plaintiff’s exception to the rejection of certain 
offers of proof. 

Judgment for defendant. 

Assumpsit, on two policies of life insurance. A special verdict was returned by 
the jury. 

Both policies provide for the payment of benefits “If the Insured shall become 
totally and permanently disabled, either physically or mentally, from any cause 
whatsoever, to such an extent that he is rendered wholly, continuously and per- 
manently unable to engage in any occupation or perform any work for any kind of 
compensation of financial value during the remainder of his lifetime.” Attached to 
each policy were riders, for which an additional premium was charged, headed: 
“Supplementary Provisions as to Total and Permanent Disability.” These riders 
provide that: “If the Insured shall furnish due proof that he has been totally dis- 
abled either physically or mentally, * * * (to the extent described above), 
* * * during a period of ninety consecutive days, * * * such disability shall 
be presumed to be permanent and the company will upon receipt of such proof 
grant the disability benefits provided, subject to all other provisions of said clause 
including those relating to proof of continuance of disability.” 


The plaintiff became totally disabled on October 19, 1931, and the defendant paid 
him the benefits stipulated for in the policies until October 19, 1932. Further pay- 
ments were thereafter refused on the ground that the plaintiff had then recovered. 
The plaintiff contended that recovery had not then taken place, but that his total 
disability continued until February 15, 1933. This action was brought up to recover 
the benefits for the 4-month period from October 19, 1932, to February 15, 1933. 
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In answer to special questions submitted to it, the jury found that the plaintitf 
was totally disabled within the terms of the policies from October 19, 1932, to Feb- 
ruary 15, 1933. In the light of this finding of fact, the question of the plaintiff’s 
right to recover under the policies for the 4-month period was transferred without 
a ruling by Young, J., who also transferred the plaintiff's exception to the rejection 
of certain offers of proof made during the course of the trial. 

Chretien & Craig, and Alfred J. Chretien, all of Manchester, for plaintiff. 

Thorp & Branch and F. W. Branch, all of Manchester, for defendant. 

Woopsury, Justice. 

[1] The total and permanent disability clauses contained in the policies them- 
selves provide for the payment of benefits only in the event that the insured shall 
become disabled “to such an extent that he is rendered wholly, continuously and 
permanently unable to engage in any occupation or perform any work for any kind 
of compensation of financial value during the remainder of his lifetime.” Since, 
by his own admission, the plaintiff recovered from his disabilities and returned to 
work on February 15, 1933, he cannot recover under these clauses. He cannot 
bring his case within their terms because of the admitted fact that his earning power 
was not destroyed “during the remainder of his lifetime.” 

{2] The plaintiff does not seriously contest this proposition, but asserts that his 
case is covered by the “supplementary provisions as to total and permanent dis- 
ability.” He contends that the riders abolish the requirement of permanency, and 
in substitution provide for the payment of benefits in the event of total, continuous 
disability for 90 consecutive days. In short, that the riders convert them into 
health and accident policies. 

We are unable to adopt this construction of the riders. Their headings indicate 
that the provisions therein contained are “supplementary” to the total and per- 
manent disability clauses, not that they are in substitution for those clauses. In sup- 
port of their stated purpose, the riders expressly provide that their provisions are 
“subject to all other provisions” of the disability clauses. Furthermore, they pro- 
vide that total, continuous disability for 90 consecutive days “shall be presumed to 
be permanent,” not that such disability shall be regarded as the equivalent of per- 
manent disability. Had it been the intention of the parties to substitute total dis- 
ability for the requisite period of time for total and permanent disability, it seems 
— that words more appropriate for the purpose would not have been 
used. 

_Construing the policies as a whole, giving a meaning to all of their words, and 
taking into consideration the obvious fact that in the early stages of many cases of 
total disability it is not possible to tell whether the disability will prove to be 
permanent or not, the meaning of the riders seems clear. Their purpose was “to 
extend to the assured the benefits of the policy when doubt existed as to whether 
the disability was permanent.” Mackenzie v. Equitable Life Assur. Soc., 140 Mise. 
655, 251 N. Y. S. 528, 529. In other words, “to secure to the insured the benefits of 
the policy when there was doubt whether the total disability was permanent.” 
Grenon y. Metropolitan Life Ins. Co., 52 R. I. 453, 456, 161 A. 299, 230. 

In the case at bar the permanence of the plaintiff’s disability was finally dis- 
proved. He had the benefits provided for in the policies while the question of per- 
manence was still in doubt, and that is all that he was entitled to. He had the 
benefit of the doubt while doubt existed. His eventual recovery put an end to the 
doubt. It proved conclusively that he was not and never had been, in fact, per- 
manently disabled, and this disposes of the presumption in his favor. The finding 
of the jury to the effect that his disability continued four months longer than the 
company contended is, therefore, of no consequence. What is of consequence is 
that his recovery proved that his disability was temporary. 

_ [3] During the course of the trial the plaintiff made eight offers of proof, all of 
which were rejected, subject to his exception. The first two were offers to show 
that both the plaintiff's and defendant’s physicians, when filling out proofs of dis- 
ability, reported to the company that, in their opinion, the plaintiff’s disability was 
not permanent. The other six had to do with the circumstances surrounding the 
plaintiff's application for the policies. Specifically, the plaintiff offered to show, 
first, that he was then unfamiliar with the English language, and, second, that he 
was told by both the assistant superintendent of the company in Manchester, 
and also by its agent who sold him the policies, that the contracts provided for 
the payment of benefits if he should become totally disabled for more than 90 
consecutive days. These matters had no bearing on the issue submitted to the 
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jury, which was whether or not the plaintiff’s total disability lasted as long as 
he said ft did. The offers, therefore, were properly rejected in so far as the 
trial before the jury was concerned. 

[4, 5] Whether the facts set forth in the offers of proof have any bearing on 
the construction of the policies presents another question. This question of con- 
struction was properly undertaken by the court. Although there is authority in this 
state for the submission of this and other preliminary questions of fact to the jury 
under appropriate instructions, this authority is of doubtful validity, and the prac- 
tice should be discouraged. Such matters are more effectively handled by the 
court, as was done in this case, and this procedure is the proper one to follow. 

The first two offers of proof were made for the purpose of showing that the 
company paid benefits to the plaintiff in spite of the information received by it to 
the effect that his disability was not permanent. The inference sought to be drawn 
from this is that the company construed its own policies to provide for the payment 
of benefits in cases of temporary disability if lasting more than 90 consecutive days. 
This inference does not follow from the facts offered in evidence. The defendant 
was obligated to pay benefits not only when the plaintiff was, in fact, totally and 
permanently disabled but also when he was presumptively so disabled. The obliga- 
tion arose when, after 90 days of total disability, the defendant could not rebut 
the presumption that the disability was permanent. In spite of the physicians’ 
reports, the defendant may well have been of the opinion that, in the light of all the 
information available, it was not advisable to undertake to rebut this presumption 
at that time, and so, in paying the benefits, it was performing its obligation under 
the riders, not admitting that it was called upon to pay for temporary disability. 

[6] The only office of the other offers was to contradict the words of the policies. 
They were, therefore, properly excluded under the parol evidence rule. 

Judgment for the defendant. 

Branch, J., did not sit; the others concurred. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. GUTOWSKI et al. 
Court of Chancery of New Jersey. Nov. 22, 1935. 
181 Atlantic Reporter 636. 
1. INSURANCE. La 

Party signing request for reinstatement of lapsed life policy will be, except as 
against fraud, conclusively presumed to have read, understood, and assented to its 
terms. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Insured, submitting request for reinstatement of lapsed life policy, was 
required in good faith to read request and carefully search his memory with 
respect to declarations contained therein. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. 

Under life policies whereby insured’s right to reinstatement after policies lapsed 
was conditioned upon production of evidence of insurability satisfactory to insurer, 
which required new physical examination except in case insured had had no illness 
since issuance of policy, insurer held entitled to cancel reinstated policies which 
were issued upon insured’s false declaration that he had had no illness, notw‘th- 
standing insured did not read application which he signed. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Syllabus by the Court. 

1. Where a party signs and submits a request for the reinstatement of a lapsed 
policy of insurance, he will be, except as against fraud, conclusively presumed to 
have read, understood, and assented to its terms. : 

2. “Good faith” requires that one submitting a written request for the rein- 
statement of an insurance policy read the request and carefully search his memory 
with respect to the declarations contained therein. ; 

Bill by the Equitable Life Assurance Society of the United States against 
Walter T. Gutowski and another. 

Decree for complainant. 

Collins & Corbin and Edward A. Markley, all of Jersey City, for complainant. 
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Frederic Stoddard, of Irvington, for defendants. 

BicELow, Vice Chancellor. 

This litigation arises from insurance policies written by complainant society 
upon the life of defendant, Dr. Walter T. Gutowski. On November 28, 1933, a 
premium fell due on each policy and remained unpaid for more than the grace 
period of 31 days. The default brought into play a policy provision as follows: 
“Upon default, this policy shall lapse and the insurance herein cease, except as 
stated in the provisions heerof entitled ‘grace’ and ‘options on surrender or lapse’ 
but it may be reinstated at any time unless the cash value has been duly paid 
or the period of extended term insurance has expired, upon the production of 
evidence of insurability, satisfactory to the Society and the payment of all overdue 
premiums with interest at 5 percent. per annum and upon the payment with interest 
or the reinstatement of any indebtedness to the Society, secured thereby.” 

On January 15, 1934, a solicitor of the society, Palmisano, called at Dr. 
Gutowski’s office. The latter informed him that he wished to have reinstated two 
of the policies. Palmisano thereupon figured up the premiums and interest due and 
filled out a blank request for reinstatement; Dr. Gutowski gave him a check, and, 
without reading the application, signed it. The paper reads in part as follows: 
“IT hereby certify that I am in good health; that except as stated below, I have 
had no illness, have not consulted any physician or practitioner, have not been 
a patient in any hospital or sanitarium, and that there has been no change in the 
health record of my family, since the issuance of the policy. I hereby agree that 
if the above numbered policy is reinstated by the Society, such reinstatement shall 
be based upon the good faith of this declaration, which is personally signed by 
me; and that the reinstatement if granted shall not take effect until all premiums 
in arrears, with interest, have been duly paid during my continued good health. 
Note here any exceptions, including dates and complete details.” No exceptions 
were noted. 

The following day, Palmisano delivered the check and the application at the 
society's Newark office or agency. 

By rule of the society, when a request for reinstatement is received by the 
Newark agent within 20 days after the expiration of the period of grace, and the 
application contains no exceptions, the policy may be reinstated by the Newark 
agent. But if the application shows exceptions to its general statements, then it 
must be forwarded to the home office for action. And if the application discloses 
that the insured has been sick or attended by a_ physician since the policy was 
originally issued, a new physical examination is required by the society before the 
insurance will be reinstated. 

As Dr. Gutowski’s application was received within the 20-day period and con- 
tained no exceptions, the Newark office was authorized to reinstate. The clerk 
in that office who had charge of these routine matters, on January 17 deposited Dr. 
Gutowski’s check, made out a report for the home office showing reinstatement 
of the policies, and mailed the premium receipts to Dr. Gutowski. These acts 
constituted the reinstatement of the policies. 

The serious controversy between the parties grows from Dr. Gutowski’s state- 
ment that he had had no illness and had not consulted any physician since the 
issuance of the policy. As a matter of fact, this was not true. On October 21, 
1932, he consulted Dr. Albion Christian at the latter’s office. The next day, Dr. 
Christian called on him at his home. October 23, Mrs. Gutowski, disturbed by 
her husband’s condition, summoned a second physician, Dr. English. He found 
the patient confined to bed acutely sick and with a high fever. A day or so 
later, a third doctor was called into consultation and a pathologist came to make 
test of blood, urine, and spinal fluid. Dr. Gutowski recovered; his physicians 
found it unnecessary to call after November 2. They diagnosed his illness as 
grippe; Dr. Christian says grippe of an abdominal type. His condition was 
aggravated by his fear that he had been infected while treating a meningitis case 
about the middle of October. 

Dr. Gutowski, when applying for reinstatement of his policies, did not dis- 
Close this illness, not intentionally, but from neglect. After his recovery from 
grippe in 1932, his health was good until the day he requested reinstatement of 
the insurance January 15, 1935. Two days later, he again became ill, this time from 
an abdominal ulcer. 

[1] Is Dr. Gutowski’s false statement ground for annulling the reinstatement 
of the insurance? As I understand his testimony, he signed the application without 
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reading it and without knowing what representation it contained or else his illness 
two years before had temporarily escaped his memory. The fact that the doctor 
chose not to read the paper before signing it, or did not know its contents, cannot 
relieve him from its obligations. “This doctrine arises from the well-settled 
principle that affixing a signature to a contract creates a conclusive presumption, 
except as against fraud, that the signer read, understood, and assented to its terms.” 
Fivey v. Pennsylvania Railroad Co., 67 N. J. Law, 627, 52 A. 472, 473, 91 Am. St. 
Rep. 445; Champlin v. Davis, 94 N. J. Law, 523, 110 A. 921. Defendant expected 
that the society would reinstate the policies upon ‘his written request, and, in 
reliance thereon, it was his duty to read before he signed. “It must be presumed 
that he read the appplication, and was cognizant of the limitations therein 
expressed.” New York Life Insurance Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 
837, 842, 29 L. Ed. 934. 

Dr. Gutowski cannot be heard to say that he did not read the document. 
Neither can he be aided by his faulty memory. His illness and the attendance 
on him of three physicians were facts within his knowledge. If they were not 
in his mind when he signed, he, and not the company, must suffer the result. 

[2] But defendant argues that the stipulation contained in the written request— 
that the reinstatement shall be based upon “the good faith of this declaration’— 
brings into the situation an element not usually found in fraud cases; that the 
declaration was made in good faith unless, in very fact, Dr. Gutowski intended to 
deceive the company. I think the presumptions I have mentioned apply here as to 
any other case, and establish an intent to deceive, but even if that be not so, good 
faith required the doctor to read the paper and carefully to search his memory 
with respect to the declarations contained in it. He knew that the company would 
rely on the application. Good faith forbade him from doing less. 

Defendant further argues that the statement which I have been discussing 
should not avoid the policy, since it was not made with fraudulent intent and was 
not material to the risk; that the abdominal grippe of 1932 did not affect the 
general health of defendant and had no connection with the ulcer of 1935. 

[3] By the terms of the policies already quoted above, insured’s right to rein- 
statement was conditioned upon “the production of evidence of insurability satis- 
factory to the Society.” The society, in accordance with its own reasonable rules, 
required that insurability should be evidenced by a new physical examination 
except in case the insured had had no illness since the issuance of the policy. The 
entire absence of illness is taken by the society to indicate exceptionally good 
health and to justify waiving physical examination. If Dr. Gutowski had disclosed 
his illness from grippe, the society, on receiving the application at its home office 
on January 17, would have required a physical examination, and at that time 
Dr. Gutowski was in the hospital. Without doubt, the policies would not have 
been reinstated. Even if the examination had been made the day the request was 
signed, January 15, the ulcerous condition might have been discovered; no one 
can tell. The misrepresentation was material. 

The reinstatement will be annulled because of the false statements on which 
it was based. The other questions argued need not be considered. 


NEW JERSEY STATE FIREMEN’S ASS'’N et al. v. GILDEA et al. 
Court of Chancery of New Jersey. Dec. 31, 1935. 


182 Atlantic Reporter 23. 
INSURANCE. 

Rule of executive committee of State Firemen’s Association making benefits 
payable to widow, children, father and mother, brothers and sisters, in order, held 
reasonable, and widow of deceased fireman was entitled to death benefits as against 
children of prior marriage (Comp. St. Supp. 1924, §§ 78—456b, 78—456c). 

(For other cases, see Insurance, Dec. Dig. § 771.) 


Syllabus by the Court. ; 

Under the provisions of chapter 75, Laws of 1922 (Comp. St. Supp. 1924, §§ 
78—456b, 78—456c), the executive committee of the New Jersey State Firemen’s 
Association are authorized to establish reasonable rules and regulations for the 
payment of benefits mentioned under the act to firemen and to their dependents, 
not only during the lives of such firemen, but after their deaths; under that 
legislative authtority the executive committee established a rule of order of pay- 
ment as follows: “Widow, children, father and mother, brothers and sisters.” Held, 
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that the established rule is reasonable, and that the widow, in the instant case, and 
not the children of decedent by a prior marriage, is entitled to the fund. 

Bill of interpleader by the New Jersey State Firemen’s Association and 
another against Mary A. Gildea and others. On final hearing. 

Order in accordance with opinion. 

King & Vogt, of Morristown, for complainant. 

Mark A. Sullivan, of Jersey City, for defendant Mary A. Gildea. 

Benjamin J. Darling, of Jersey City, for defendants Gertrude K. Higgins and 
Helen A. Altz. 


BUBANY v. NEW YORK LIFE INS. CO. No. 4052. 
Supreme Court of New Mexico. Oct. 16, 1935. 
Rehearing Denied Dec. 11, 1935. 
51 Pacific Reporter (2d) 864. 
1. INSURANCE. 

Insured may recover under total and permanent disability, clause of life policy, 
where he has become unable to do substantially all material acts necessary to 
conduct of his business in substantially his usual and customary manner, although 
not absolutely helpless. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Unless trial court can say as matter of law that insured is not totally and 
presumably permanently disabled within life policy provisions, fairly construed, 
then it becomes question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. y 

Evidence held sufficient to take to jury question of whether lumber dealer was 
totally and presumably permanently disabled within life policy provisions by injury 
necessitating amputation of all fingers and thumb of left hand which rendered him 
unable to do heavy outside work which he had customarily done. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4, INSURANCE. 

Evidence held sufficient to support finding that lumber dealer, who, prior to 
injury necessitating amputation of all fingers and thumb of his left hand, had done 
only heavy outside work connected with business, was disabled within meaning of 
total and permanent disability clause of life policy from engaging in any occupa- 
tion for remuneration or profit. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. se 

Fact that insured had income from prior investments resulting from active 
management held of no consequence in determining whether insured was disabled 
from engaging in any occupation within life policy provisions, except as insured’s 
ability to maintain such income by continuance of such management was shown 
to survive his injuries. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. ; a aes ae 

Insured may recover for total, permanent disability, where total disability has 
continued for three consecutive months immediately preceding ro of proof 
thereof under life policy provision that disability would be presumed to be per- 
manent after such three months’ period. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Hudspeth, J., dissenting. 

Appeal from District Court, McKinley County. 

Action by George Bubany against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. ne " ’ 

Francis C. Wilson and George E. Kessler, both of Santa Fé, for appellant. 

W. A. Keleher and Theo. E. Jones, both of Albuquerque, and H. W. Atkins, 
of Gallup, for appellee. 

SAvLER, Chief Justice. 





1008 The Insurance Law Journal, Vol. 87 [May, 1936 


In an action for disability benefits under a policy of life insurance, the plaintiff 
(appellee here) recovered as the result of an injury suffered April 18, 1933. 

Pertinent policy provisions are here quoted, as follows: 

“And the company agrees to pay to the insured * * * One Hundred * * * 
Dollars each month ($10 per $1,000 of the face of this policy) during the lifetime 
of the Insured and also to waive the payment of premiums, if the Insured becomes 
wholly and presumably permanently disabled before age 60, subject to all the 
terms and conditions contained in Section 1 hereof.” . 

“Section 1—Disability Benefits 

“1. Total Disability—Disability shall be deemed to be total whenever the 
insured is wholly disabled by bodily injury or disease so that he is prevented thereby 
from engaging in any occupation whatsoever for remuneration or profit. 

“2. Permanent Disability—Disability shall be presumed to be permanent,—(a) 
Whenever the Insured will presumably be so totally disabled for life; or—(b) 
After the Insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. 

“3. Benefits—Upon receipt at the Company’s Home Office, before default in 
payment of premium, of due proof that the Insured is totally and presumably 
permanently disabled and that such disability occurred after the insurance under 
this Policy took effect and before its anniversary on which the Insured’s age at 
nearest birthday is sixty years, the following benefits will be granted: 

“(a) Income Payments.——The Company will pay to the Insured a monthly 
income of $10 per $1,000 of the face of the policy during his lifetime and continued 
disability, beginning immediately on receipt of said proof. Any income payment 
due before the Company approves the proof of disability shall be payable upon 
such approval. If disability results from insanity, income payments under this 
section will be paid to the beneficiary in lieu of the Insured. 

“(b) Waiver of Premiums.—The Company will waive payment of any 
premium falling due after approval of said proof and during such disability. Any 
premium due prior to such approval is payable in accordance with the terms of 
the policy, but if due after receipt of proof will, if paid, be refunded upon 
approval of proof. 

“4 In the event of default in payment of premium after the insured has 
become totally disabled, the policy will be restored upon payment of arrears of 
premium with interest at 5%, provided due proof that the Insured is totally and 
presumably permanently disabled, as herein defined, is received by the Company 
not later than six months after said default and the benefits under this section 
shall then be the same as if said default had not occurred. 

“S It is further agreed that the total and irrecoverable loss of the sight of 
both eyes, or the use of both hands or of both feet or of one hand and one foot 
shall be considered total and permanent disability.” 

In his application for the policy the plaintiff was asked: “What is your 
occupation?” His answer was: “Lumber dealer and hotel proprietor.” 

The evidence disclosed that plaintiff came as an immigrant to this country 
from Jugo-Slavia when about seventeen years of age. He had but a meager edu- 
cation when he landed. At the time of trial he could read very little English, and 
could write it not at all, although he could sign his name. He worked first as a 
coal miner, finally acquiring a mine of his own. In it he performed the manual 
labor of mining along with other miners he employed, and himself “peddled” 
coal in the town of Gallup. 

He first engaged in the lumber business in the year 1919. From the beginning 
he had some one employed to help run the business. After about two years he 
sold a one-half interest to a partner and the firm engaged a bookkeeper. In 1925 
he sold his interest to his partner, engaging in the lumber business alone two 
weeks later. 

From this time forward, as previously, the plaintiff had some one employed to 
look after the office end of the business, first a man by the name of Diggs, and 
then one W. W. Clark, both of whom appeared as witnesses for plaintiff at the 
trial. Each had worked for plaintiff previous to his retirement from the partner- 
ship venture in the lumber business. 

Throughout plaintiff’s connection with the lumber business, it appears his 


duties were largely those of the “outside” man, involving considerable manual 
labor, as well as supervision. 


The witness Clark testified: 
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“Q. What were your duties around his place of business there between the 
time you went to work for him in 1922 and April 18, 1933, when he was hurt? A. 
Taking care of the office details, such as bookkeeping, taking care of the correspon- 
dence, all that sort of thing. 

“Q. What were his duties around the place between the time you spoke of 
1922 and April 1933? A. Why he at all times saw that orders were gotten out, 
helped unload cars, saw that stuff was put in place and in bins, and generally 
kept up the outside end of the business, outside of the office.” 

The same witness stated that in connection with unloading cars of lumber “he 
(plaintiff) would be the man in charge, pulling stuff out, putting on trucks and 
helping the boys, seeing that they put stock in the shed in nice shape, stacking 
nicely, all grades together.” And as to delivery of lumber, the plaintiff, according 
to this same witness, did “quite a bit of that.” The witness said: “He has often 
taken out two or three big loads before I got down to work in the morning.” 

The witness Diggs testified: 

“QO. When you were associated with him, what were your duties? A. They 
varied. I started work with George when he first opened up the yard, and I 
stacked lumber and other labor, took care of the books; general work around the 
yard. 

“Q. What did he do in that enterprise? A. Well, he would unload cement, 
deliver lumber and take care of the stock; just general roustabout around the 
yard.” 

The plaintiff had some rental properties in Gallup including a hotel, but his 
duties in connection with other interests, in the trial court as well as here, have 
not been so much dwelt upon as have the duties of his occupation as a “lumber 
dealer.” At lease we gather from the record that they had little influence in the 
disposition of the case below. The main argument revolves about the plaintiff's 
occupation as “lumber dealer,” and whether by reason of what follows he sustained 
the burden of showing himself disabled within the fair meaning of the applicable 
policy provisions conferring disability benefits. 

For, on April 18, 1933, while plaintiff was engaged in operating a ripsaw at his 
lumber yard, his left hand became entangled in the saw; the resulting injury neces- 
sitating amputation of the four fingers and thumb of said hand. He was confined 
to St. Mary’s Hospital in Gallup for about two weeks and was under care of his 
physician five or six months. 

_ Shortly after his discharge from the hospital, however, he began to frequent 
his place of business; the evidence conflicting as to the extent of his participation 
in the conduct of his lumber business thereafter, and as well upon the question of 
his ability to do so. 

It appeared from the evidence that plaintiff had lost considerable weight, 
about 25 pounds, since the injury; that he was nervous, irritable, restless, and 
suffered from sleeplessness. The evidence also tended to show recurrence of an 
old stomach trouble following the injury. All testimony upon the subject is in 
accord, that he was strong physically before the injury, and able, as one witness 
considered, to do “an enormous day’s work.” Concerning plaintiff’s participation 
in the business since his injury, the witness Clark testified : 

“Q. Since then, April 18, 1933, what have been his duties around the place? 
What, if anything, has he done in regard to the work there? A. He has taken no 
active part in it except to be around the store there and talk to friends and people 
who might come in, about all he would do. 

“QO. Who does the work of actually attending to the office? A. I have had to 
do it myself. 

“Q. To what extent per day would he participate in the conduct of that busi- 
ness since he was hurt? A. Why very little; occasionally talk over a few things 
with him and that is the extent of any participation. 

“Q. What, if any, change have you noticed in his physical body since he was 
pt A. Why, he is, what I figure, a physical wreck now, so far as physical 
condition. 

“Mr. Wilson: I object to that as a conclusion of the witness. 

“The Court: Yes, that is stricken. ; 

“Q. Just describe, Mr. Clark, the difference in his demeanor between the time 
he was what you call a good worker and the present time with reference to his 
facial (physical) appearance? What difference do you know and can testify to? 
A. Well, he has been losing flesh to quite an extent I think, and he is extremely 
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nervous; he can’t stay in the yard over ten or fifteen minutes; walks up and down 
and go off and visit a while and come back; and doesn’t concentrate on anything, 
and he is extremely nervous. 

“Q. In what mannerisms is that nervousness exhibited? A. Oh, he paces up 
and down the floor two or three times and starts off up town and we never know 
where he is at, comes back in a couple of hours maybe longer than that. 

“Q. You have been in that business a good many years every day. Would you 
say Mr. Bubany at any time since April 18, 1933, has been capable of attending to 
that business? <A. No, sir. 

“Q. Or any substantial part of it? A. No, sir. 

“Q. Would you say he could be entrusted to do anything either outside work or 
inside work and carry it out successfully? A. No, sir. 

‘Q. What, if any, additional assistance has it been necessary for that concern 
there to engage since Mr. Bubany has been incapacitated? A. I hired my daughter 
to take over the office details and we put on another boy out in the yard. 

“Q. Now, did, or not, your daughter relieve you of part of the work you used 
to handle? A. Yes, sir. I couldn’t devote the necessary attention to it any more. 
I had to be out waiting on customers, getting stuff out, things George used to do 
himself, and I just couldn’t do it. 

“Q. What does this boy that was employed do with reference to the duties 
that were formerly performed by George Bubany? A. Well, he just supplements, 
in as much as he can, the others.. One man could hardly take George’s place. It 
requires a little bit more help than when George was physically himself.” 

The added expense of the two employees rendered necessary in conduct of the 
business by reason of plaintiff’s disability was $40 per week. 

The witness Clark admitted plaintiff, as a rule, was down at his lumber yard 
every day, except at times he wouldn’t “show up” for several days. Sometimes he 
came down early, sometimes quite late. The witness continued om cross-examination : 

“Q. Would you say he is a pretty good judge of lumber? <A. Yes, I would say 
he was a pretty good judge of lumber. 

“Q. And a large proportion of his customers are old friends of his? A. Yes, 
Sir. 

i, & wee with you because they have confidence in him, in the honesty of his 
dealings ? That goes a long ways, yes. 

"().. In ye that business is really built, in a large part, on his reputation for 
honesty and integrity and capacity and knowledge of his line, united with your own 
work in keeping books correctly, is that correct? A. Why I would say that is about 
as near as I could put it.” 

Plaintiff himself testified on direct examination concerning his activities after 
the injury, as follows: 

“Q. What do you do around that business there? A. I don’t do hardly any- 
thing. I just come down and see what the boys doing, you know, and stay an hour 
or two and then walk down town, and I don’t do hardly anything. I talk to people 
then when they come down there. 

“Q. Do you transact any business? A. No. 

“QO. Do you do any of this work you say you used to do, such as load and 
unload lumber? A. I can’t do that work; can’t load any cars anymore and trucks, 
I can’t do that any more.” 

But on cross-examination the plaintiff admitted that as to his builders’ supplies, 
apparently a part of his lumber business, that both he and his office manager looked 
after that, both before and after the accident. He also agreed that he went down 
to his lumber yard almost every day for a short time in the forenoon and afternoon, 
claiming, however, that he didn’t “stay much around.” 

Cross-examined touching his watchfulness over his lumber business, the plaintiff 
testified: 

“Q. Mr. Bubany, after all it is the largest investment and you keep very close 
watch on it because you are a business man? <A. Well, they call me a business man; 
I don’t know if I am or not. 

“Q. Well, we will assume you are, and as a good business man you keep close 
watch on your business? A. Yes, I watch everything. If I don’t I go in the street 
and I have to watch it.” 

Mr. Diggs saw him around the lumber yard quite often “talking to people” and 
in the evening around in the little store building, saying: “He don’t do any work 
I don’t think now, just kinda help look after the business, manage it.” The wit- 
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ness admitted that plaintiff “helps with customers sometimes, down there busy, look- 
ing after stuff.” 

(3 attending physician and surgeon following the injury gave it as his opinion 
that he was not able to do the class of work he had been accustomed to doing and 
that he was totally and permanently disabled from doing so, admitting, however, 
if he supervised his business before he might do so still. 

Another physician testifying for the plaintiff gave an opinion touching the 
nature and extent of plaintiff’s disability substantially to the same effect as that of 
his attending physician. This witness, on cross-examination, said he had no desire 
to change a report to defendant made by him a little more than two months after 
plaintiff's injury that he was capable of “managing his lumber business but doing 
none of the active work. Can supervise buying, unloading and other similar tasks 
connected with the lumber business. He would be able to put in eight hours a day.” 

Two physicians testifying for defendant thought a man in plaintiff’s condition 
would be capable of supervising his lumber business. Both agreed that they found 
him in a run-down condition, but thought this condition could be relieved within a 
comparatively short time by proper treatment. 

The foregoing summary of the facts, interspersed with liberal quotations from 
the testimony of witnesses, presents the question whether the trial court shouid 
have directed a verdict for the defendant. In other words, are the facts conclusive 
against plaintiff’s right to recover? If they are not, then, admittedly, it was the 
peculiar province of the jury to pass upon them. 

Counsel for defendant has ably presented its viewpoint. Yet, we are not per- 
suaded that within the facts and permissible inferences deducible therefrom is not 
to be found adequate support for a recovery; the jury having seen fit to award it. 

[1] The rule governing the construction of analogous policy provisions, as 
approved in Hayes v. Prudential Insurance Company, 114 W. Va. 323, 171 S. E. 824, 
is stated as follows: “Absolute helplessness is not deemed by the courts to be a con- 
dition precedent to the right of an insured to recover under a total and permanent 
disability clause. According to many cases, recovery may be had by an insured 
where, because of injury or illness, he has become unable to do substantially all the 
material acts necessary to the conduct or prosecution of his business or occupation 
in substantially his usual and customary manner.” 

The author of the A. L. R. annotation of the subject states the rule in the 
following language, to wit: “Recent decisions are in accord with the weight 
of authority in supporting the liberal rule that the ‘total disability’ contemplated 
by an accident policy, or a life insurance policy containing a disability clause, 
does not mean, as its literal construction would require, a state of absolute 
helplessness; but the total disability contemplated means inability to do all the 
substantial and material acts necessary to the prosecution of the insured’s 
ee or occupation, in his customary and usual manner.” 79 A. L. R. 85/7, 
606, Note. 

[2] Unless the trial court can say as a matter of law that insured is not 
totally and presumably permanently disabled within contemplation of appropriate 
provisions of the policy, fairly construed, then it becomes a question for the 
jury. Cantor v. Metropolitan Life Ins. Co., 108 Pa. Super. 1, 164 A. 145, 147; 
Kane v. Metropolitan Life Ins. Co., 228 Mo. App. 649, 73 S.W.(2d) 826; Rickey v. 
New York Life Ins. Co. (Mo. App.) 71 S.W.(2d) 88; Equitable Life Assur. Soc. 
v. Bagley, 188 Ark. 1009, 69 S.W.(2d) 394; Marchant v. New York Life Ins. 
Co., 42 Ga. App. 11, 155 S. E. 221; Prudential Ins. Co. v. Harris, 254 Ky. 23, 70 
S.W.(2d) 949; Marshall v. Kansas City Life Ins. Co., 171 S. C. 321, 172 S. E. 504; 
Oswald v. Equitable Life Assur. Soc. (Neb.) 258 N. W. 41. See, also, the authori- 
ties cited and discussed in the exhaustive annotations appearing in 24 A.L.R. 
203; 37 A. L. R. 151; 41 A. L. R. 1376; 51 A. L. R. 1048, and 79 A. L. R. 857; as 
well as text discussions in 1 C. J. 462 and 14 R. C. L. 1315 et seq. 

[3] Applying the construction adopted in Hayes v. Prudential Ins. Co., 
supra, which is supported by the weight of modern authority and appeals to us 
as sound in reason, we think the: plaintiff, when the case closed, had adduced 
sufficient evidence to entitle him to have the jury say whether he was during 
the period covered by its award “unable to do substantially all the material acts 
necessary to the conduct or prosecution of his business or occupation in sub- 
stantially his usual and customary manner.” The issue was thus submitted in 
the trial court’s instructions. 

The defendant, it is true, adduced evidence from its own witnesses which, 
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believed—and drew statements from plaintiff and his witnesses which, character- 
ized by the jury as defendant’s counsel here characterizes them-—unquestionably 
would strongly support a verdict in defendant’s favor. However, after careful 
review of the evidence, we do not regard the statements of plaintiff and his 
witnesses On cross-examination so unequivocally in contradiction of their testi- 
mony on direct as to deny the jury the right to reconcile in plaintiff’s favor 
matters of apparent conflict, if so persuaded. At least, we feel we should invade 
the province of the jury, if we thus determined as a matter of law. 

In the conclusion just made we have reversed somewhat the order of treatment 
by defendant of its points relied upon for reversal. We thus overrule the claimed 
error on the part of the trial court in denying defendant’s motion for a directed 
verdict and for new trial, in so far as the motions are predicated upon claimed 
insufficiency of the evidence to sustain a recovery in any amount. 

[4] Another of defendant’s claims of error challenges sufficiency of the proof 
to sustain burden resting on plaintiff of showing his injuries had wholly disabled 
him to the extent that he was prevented from engaging in any occupation whatever 
for remuneration or profit. What has already been said disposes of this point in 
so far as the proof relates to plaintiff's usual occupation, viz., that of lumber dealer. 
The point, however, is broad enough to sustain the argument that, even though 
under the proof plaintiff might be considered unable within the rule to follow his 
usual occupation, that, nevertheless, it did not show him unable to pursue some othe: 
occupation “for remuneration or profit.” 

The trial court’s instructions upon this phase of the case were favorable to 
defendant’s contention. Under them the jury could not find for plaintiff without 
relating the disability not alone to his usual occupation, but to “any occupation for 
remuneration or profit.” It must have found him unable “to do substantially all of 
the material acts necessary to the prosecution of any business, employment or 
occupation in substantially the customary and usual manner” before awarding a 
recovery. 

So embraced in the jury’s verdict is a finding that the plaintiff was disabled 
within the policy provisions from engaging “in any occupation for remuneration o: 
profit,” not alone his usual occupation. The finding has support in the evidence. 
We are thus spared the necessity of deciding, and do not decide, whether under the 
disability benefit clause before us an insured entitles himself to recover by merely 
showing himself presumably permanently disabled from pursuing his usual occupa- 
tion. Cf. Nikolich v. S. N. P. J., 33 N. M. 64, 260 P. 849. 


[5] The only other occupation than that of lumber dealer in which the defend- 
ant, by the evidence, sought to show plaintiff capable of earning was as manager of 
certain rental properties and investments. The evidence was conflicting on the extent 
of his ability to manage said properties and on the extent of his actual participatiou 
in their management over the period in question. The mere fact that he had appre- 
ciable income from prior investments resulting from active management was of no 
consequence, except as ability in plaintiff to maintain such returns by continuance 
of such management were shown to survive his injuries. The policy provision in 
question is offered primarily as security against loss of earning power. We should 
scarcely feel justified in treating it as indemnity against loss of returns on invest- 
ments. Cf. Medlinsky v. Metropolitan Life Ins. Co., 146 Misc. 855, 263 N. Y. S. 179; 
Pacific Mutual Life Ins. Co. v. McCrary, 161 Tenn. 389, 32 S.W.(2d) 1052; Kane 
v. Metropolitan Life Ins. Co., 228 Mo. App. 649, 73 S.W.(2d) 826. 


|6] The challenge under another claim of error to sufficiency of the evidetice to 
sustain burden resting on plaintiff to establish presumable permanency of his injury 
is largely disposed of by what we have said. We need only add that under the 
policy provisions in question it is quite plain that recovery may be had for total 
temporary disability where it has continued for three consecutive months, immedi- 
ately preceding receipt of proof thereof, for then it becomes presumably permanent 
in character. See New York Life Ins. Co. v. Gunn, 253 Ky. 596, 69 S.W.(2d) 1018; 
Mutual Life Ins. Co. v. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961; Perlman vy. New 
York Life Ins. Co., 234 App. Div. 349, 254 N. Y. S. 646. 

Complaint is also made of certain of the instructions. We have read and con- 
sidered the instructions and the objections urged against them. We are satisfied 
that the policy provisions in question were fairly interpreted to the jury by the trial 
court. 

Two cases chiefly relied upon by the defendant should be noticed. They are 
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Coad v. Travelers’ Ins. Co., 61 Neb. 563, 85 N. W. 558, and Pannone v. John Hancock 
Mutual Life Ins. Co., 52 R. I. 95, 157 A. 876. 

In the Coad Case the insured’s occupation was given as that of “capitalist.” He 
suffered an injury to the back of his left hand by the bursting of a bottle, described 
by his physician as “a slight laceration, * * * an inch and a half back of the 
knuckle of the first finger. * * * I think it was probably about a quarter of 
an inch (across). It went through the skin, and, as I remember it, through the 
outside of this tendon (of the first finger).” The injury produced an inability to 
extend or flex the fingers of his left hand. The accident policy sued on indemnified 
plaintiff against injuries through accident which should “independently of all other 
causes, immediately and wholly disable him from transacting any and every kind of 
business pertaining to his occupation.” Summing up the testimony the court said: 
“While the plaintiff testifies to his disabilities from the accident, he does not testify 
to facts upon which to base an inference that he was prevented from performing any 
of the more important duties or work pertaining to his business or occupation as a 
capitalist.” 

Therein does the Coad Case differ from the case at bar. As we have held, the 
testimony of the plaintiff and his witnesses in the case at bar, if believed, will sup- 
port such an inference as the Nebraska court held would be without foundation in 
the testimony in the Coad Case. 

In the Pannone Case the insured was owner and proprietor of a market and 
grocery. The policy carried provisions for disability benefits. Insured’s hands 
became swollen, probably due to the handling of frozen meats, and his fingers flexed 
with great difficulty. He sought recovery under the disability benefit clause of his 
policy. A judgment of the trial court, sitting without a jury, in plaintiff's favor was 
reversed by the Supreme Court of Rhode Island. Referring to this case in Cantor 
v. Metropolitan Life Ins. Co., supra, the Superior Court of Pennsylvania said: “That 
|Pannone] Case, which was chiefly relied upon by appellant in its argument, was 
very different in its facts from this one. There the insured, who was the proprietor 
of a meat and grocery store, had a swelling of the hands which for some months— 
he had fully recovered at the time of the trial—prevented his handling frozen meats, 
but his activities in and around his store were not otherwise circumscribed. He 
visited it whenever he went out walking, and generally supervised the business, 
especially the financial part of it. The cash receipts were turned over to him each 
night, and he himself deposited them in his checking account in bank.” 

What we have said regarding the Coad Case applies to this case. Within the 
evidence and permissible inferences to be drawn therefrom is to be found a dis- 
ability greater in extent than that disclosed in the Pannone Case. 

On somewhat variant facts the same conclusion was reached in the following 
cases as in the Coad and Pannone decisions: Knapp v. Preferred Mutual Accident 
Assn., 53 Hun, 84, 6 N. Y. S. 57; McKinley v. Bankers’ Accident Ins. Co., 106 Iowa 
81, 75 N. W. 670; Saveland v. Fidelity & Casualty Co., 67 Wis. 174, 30 N. W. 237, 
38 Am. Rep. 863; Shirts v. Phoenix Acc. & Sick Ben. Ass’n, 135 Mich. 439, 97 
N. W. 966. 

The following authorities, some with facts rather analogous to those of the 
case at bar, support the conclusion we have reached: Medlinsky v. Metropolitan 
Lite Ins. Co., 146 Misc. 855, 263 N. Y. S. 179: Marshall v. K. C. Life Ins. Co., 171 
S. C. 321, 172 S. E. 504; McCutchen v. Pacific Mutual Life Ins. Co., 153 S. C. 401, 
151 S. E. 67; Equitable Life Assur. Soc. v. Serio, 155 Miss. 515, 124 So. 485; James 
v. U. S. Casualty Co., 113 Mo. App. 622, 88 S. W. 125; Laupheimer v. Massachusetts 
Mutual Life Ins. Co., 224 Mo. App. 1018, 24 S.W.(2d) 1058; Lobdill v. Laboring 
Men’s Mutual Aid Assoc., 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. 
Rep. 542: Commercial Travelers’ Ins. Co. v. Springsteen, 23 Ind. App. 657, 55 N. E. 
973; A&tna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 310. 

_ [7] The last point urged is a claim of error in allowing recovery to the time of 
trial. Plaintiff’s injury occurred on April 18, 1933. Proof of disability was received 
by defendant on July 15, thereafter. Suit was filed December 2, 1933, trial followed 
on May 12, 1934, and judgment was entered on July 2, next following. Although 
three full months had not elapsed when proof was received, only three days were 
wanting to make it so. No point is made of this fact, the plaintiff’s complaint alleg- 
ing, and defendant’s answer admitting, that proof was furnished after the lapse of 
ninety days following injury, and accepted without further request for additional 
Proof; the defendant later denying liability. 

Before finishing with his first witness, counsel for plaintiff asked and had leave 
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for a trial amendment of his complaint by claiming disability benefits down to the 
time of trial, and as well for a recovery of a semiannual premium paid on or about 
December 11, 1933. One provision of the disability clause carried an agreement to 
waive premiums falling due after approval of proof of disability and to refund the 
same, if paid. No objection went to the form of the amendment; that is to say, it 
was not objected that it was by trial amendment of the original complaint rather 
than by supplemental complaint. The trial court in his instructions, and without 
objection, made issuable plaintiff’s condition down to the time of trial, pursuant to 
the amendment. Hence we consider it not open to defendant to make this objection 
here. 

The question arises whether the first monthly installment of disability benefit 
became payable on July 15, 1933, immediately on receipt of proof, when the disabil- 
ity became presumably permanent in character, or on August 15, a month later, 
after such presumably permanent disability had continued for that period. Ci. 
Mutual Life Ins. Co. v. Wheatley, supra; New York Life Ins. Co. v. Gunn, supra; 
Perlman v. New York Life Ins. Co., supra. Whether the one or the other date for 
beginning payments be taken, and the court without complaint took the earlier date, 
makes a difference of $100 in the amount of the judgment. However, no point was 
made of this matter at the trial, and we do not consider it here. 

It follows from what we have said that the judgment reviewed must be affirmed. 

It is so ordered. 

Zinn, J., concurs. 

Brice, J., did not participate. 

Bickley, Justice (concurring specially). 

The defendant company issued the policy in suit and doubtless many others of a 
like character after it was advised by many decisions of courts of last resort 
announcing the interpretation of the policy provision “total disability” as set forth 
by Chief Justice Sadler in the opinion prepared by him for the court. It had 
knowledge, therefore, that by reason of such adjudications, its policies, if they con- 
tinued to issue them in the old form, would in all probability be accepted by some, 
and possibly many persons, upon the understanding that the company intended to, 
and did in fact, assume the correctness of such interpretations. If such was not 
its intention, its plain duty was to so modify the language of its policies as to make 
its purpose clear. I am unwilling to concede that an insurance company may con- 
tinue to issue policies without any modification of their terms, after certain pro- 
visions thereof have been construed by several courts of the highest character and 
ability, and be heard to insist, in controversies between itself and the insured with 
respect to such subsequently issued policies, that they do not in fact cover risks 
which they have been judicially adjudged to cover before they were issued. 

Such a view was expressed by Thayer, Circuit Judge, in Fidelity & Casualty 
Co. v. Lowenstein, 97 F. 19, 38 C. C. A. 29, 46 L. R. A. 450, and approved by this 
court in Buel v. Kansas City Life Ins. Co., 32 N. M. 34, 250 P. 635, 52 A. L. R. 367. 

I therefore concur in the decision, irrespective of my view as to the soundness 
of the reasoning of the decisions construing the policy provision “total disability” in 
the manner set forth in the prevailing opinion. 

Hudspeth, Justice (dissenting). 

The contract of insurance contains the following clause: “Total disability.— 
Disability shall be demed to be total whenever the Insured is wholly disabled by 
bodily injury or disease so that he is prevented thereby from engaging in any occt- 
pation whatsoever for remuneration or profit.” Under the so-called construction 
adopted by the majority, “total disability’ means that the insured is “unable to do 
substantially all the material acts necessary to the conduct or prosecution of any 
occupation in substantially the usual and customary manner.” And the result is 
that the appellee, who is conducting successfully his business yielding thousands otf 
dollars annually in net profits, is adjudged “totally disabled” because he is no 
longer able to qualify as a roustabout in the lumber yard. 

Insurance contracts should be liberally construed in favor of the insured, but 
that rule does not justify the writing of a new contract for the parties nor holding 
that white is 90 per cent. black. I believe it will be conceded that the management 
of a business of the magnitude of appellee’s is ten times more essential and valuable 
than the physical labor of the strongest roustabout in the lumber yard. The theory 
of appellee’s able counsel that this immigrant boy was not the architect of his own 
fortune, but owed his business success to his employees, was exploded by the appel- 
lee himself when he testified: “Yes, I watch everything. If I don’t I go in the 
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street.” His English is broken, but his business philosophy is sound. This and 
other unequivocal admissions show that his brain makes the important decisions and 
that he manages his business. 

He testified that he was an expert on lumber; that he was at his place of busi- 
ness every day; that if customers came in to buy he would talk to them and send 
them to the bookkeeper to get the figures; that he told the boys in the yard what to 
do; and further: 

“Q. It is the best equipped and best run lumber business in town isn’t it? A. 
That is what they say. That is correct. 

“Q. You are modest to say it yourself. A. Not only in the town, in the State, 
I say that; am proud of it.” 

And as to his other properties he testified : 

“Q. And you manage those properties and collect the rent? A. Well my book- 
keeper collects the rent and I can look after the places. 

“Q. She collects the money and you do the renting and see that the money is 
paid? A. Yes, sir. 

“OQ. Those properties that you own are residential and business properties? A. 
Yes, sir. 

“Q. And you have the renting and general supervision? <A. Yes.” 

\Vhen a party’s own testimony negatives his right of action, he has no right to 
have the case submitted to the jury. Madden v. Red Line Service (Mo. App.) 76 
S.W.(2d) 435; Harlow v. Leclair, 82 N. H. 506, 136 A. 128, 131, 50 A. L. R. 973, and 
annotations. 

In the last case cited the court said: “But, when a party testifies to facts in 
regard to which he has special knowledge, such as his own motives, purposes, or 
knowledge, or his reasons for acting as he did, the possibility that he may be hon- 
estly mistaken disappears. * * * Whether his statements be true or false, he 
will be bound by them, and possible contradictions by other witnesses becomes 
immaterial. He will not be allowed to obtain a judgment based on a finding that 
he has perjured himself.” 

The reason for the rule holding that the party to an action is bound by his own 
testimony as to facts peculiarly within his own knowledge is that it would be mani- 
festly unjust to allow him to prevail after he had clearly and unequivocally given 
sworn testimony destructive of his right of action or defense. King v. Spencer, 
115 Conn. 201, 161 A. 103. 

The theory that the appellee contributed only physical strength to the success of 
his business enterprises seems to me to be contradicted by his own unequivocal admis- 
sions, and I am unable to agree with the construction put upon the total disability 
clause of the insurance contract quoted above. 

For the reasons stated, I therefore dissent. 


DEL RIO v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of New York. Nov. 19, 1935. 
199 Northeastern Reporter 32. 
2. INSURANCE. 


Where 3 full years’ premiums have been paid and application is made for 
loan for maximum loan value of policy, and loan value is less than unpaid balance 
of premium for current policy year, statutory provision that any unpaid balance 
of premium for current policy year should be deducted from loan is nugatory, 
and insurer can make loan for maximum amount of loan value of policy, and 
making of such loan will not prevent lapsing of policy in event premium is not 
paid according to terms of policy (Insurance Law, § 101, subd. 7, as amended by 
Laws 1922, c. 275). 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

3. INSURANCE. 

Inability of insurer to deduct unpaid balance of premium for current policy 
year from loan value of policy because loan value was less than balance of premium 
ior current year did not excuse insurer from making loan on application therefor 
after 3 full years’ premiums had been paid (Insurance Law, § 101, subd. 7, as 
amended by Laws 1922, c. 275). 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

4. INSURANCE. 
Under statute providing that insurer should deduct from loan value of policy 
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any existing indebtedness on such policy, existing indebtedness on policy referred 
to prior loans on policy, and not to premiums due thereon, since premium due on 
policy is not “indebtedness,” inasmuch as there is no binding obligation to pay it 
(Insurance Law, § 101, subd. 7, as amended by Laws 1922, c. 175). 

(For other cases, see Insurance, Dec. Dig. § 17934.) 
5. INSURANCE. ; : 

Failure of insurer to deduct unpaid balance of current annual premium from 
loan value of life policy on which 3 full years’ premiums had been paid, as required 
by statute, did not prevent lapse of policy for nonpayment of premiums, where 
loan value was less than balance of premium for current year (Insurance Law, 
§ 101, subds. 7, 10, as amended by Laws 1922, c. 275). 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 


Action by Marguerite Del Rio against the Prudential Insurance Company of 
America. From a judgment of the Appellate Division (244 App. Div. 140, 278 
N. Y. S. 484) affirming a judgment of the Trial Term in favor of the plaintiff for 
$12,818.63, the defendant appeals. 

Reversed, and complaint dismissed. 


Ralph Earl Prime, Jr., and A. J. Prime, both of Yonkers, for appellant. 
Bern Budd and Kenneth C. Quencer, both of New York City, for respondent. 
Husss, Judge. 

This action is upon an ordinary life insurance policy issued by appellant upon 
the life of Raymond R. Del Rio for $5,000 and dated September 9, 1925. The 
respondent, his wife, was named as beneficiary. The insured died on March 1, 
1930, as the result of an accident. The policy provided for the annual payment of 
a premium of $65.95 on or before September 9 of every year following its date 
until five full premiums had been paid. The date of premium payments was 
changed by consent so that thereafter premiums were to be paid $17.50 quarterly 
on or before the 9th day of September, December, March, and June. 

The defense relied upon by appellant is that the policy had lapsed prior to 
the death of the insured. The policy provided that it would lapse and become 
void in case of any default in premium payment; also, that “payment of any 
premium shall not maintain [it] in force beyond the date when the next pay- 
ment becomes due, except as to the benefits provided for herein after default in 
premium payment.” 

Provisions were also contained in the policy entitling the insured, at his elec- 
tion in the event that the policy lapsed for nonpayment of any premium, to a 
“nonparticipating * * * term policy” or to receive in cash the cash surrender value 
of the policy. The policy provided: That “the insured may borrow from the 
company, without the consent of the beneficiary” upon the sole security of the 
policy. 

On December 6, 1929, the insured made application in writing to the company 
for a loan on the policy for the maximum amount which could be loaned thereon. 
On December 11 the loan was made for $32, the full amount within a few cents 
of the then loan value of the policy reserve. At that time, the loan value of the 
policy reserve would have automatically put in force for 252 days a paid-up term 
policy, as provided by the terms of the policy. 

It is the contention of the appellant that the application of the full loan value 
and policy reserve to the cash loan made on the sole security of the policy, and 
the assignment of the policy to the company, prevented any extended insurance 
beyond the grace period of 30 days which expired on January 9, 1930, and that, 
therefore, the policy had lapsed. In other words, that the insured, by receiving 
in cash the maximum loan value and reserve, received all that he could receive 
under the policy, and nothing was left with the company which would constitute 
a consideration for an extended term insurance of 252 days, or any other term, 
and that the policy had lapsed before the insured met his death on March 1, 
1930. P 

The respondent bases her right to recover upon subdivision 7 of section 101 
of the Insurance Law (Consol. Laws, c. 28), as amended by Laws of 1922, chapter 
275, in effect when the policy was issued. The statute provides for standard policies 
which must in substance contain: “A provision that after three full years’ premiums 
have been paid, the company at any time, while the policy is in force, will advance 
* * * 4 sum equal to, or at the option of the owner of the policy less than, the 
reserve at the end of the current policy year on the policy and on any dividend 
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additions thereto; and that the company will deduct from such loan value any 
existing indebtedness on the policy and any unpaid balance of the premium for 
the current policy year, and may collect interest in advance on the loan to the 
end of the current policy year; which provision may further provide that such 
loan may be deferred for not exceeding six months after the application therefor 
is made.” Section 101, subd. 7. Also, in the last paragraph: “A policy * * * issued 
in violation of this section, shall nevertheless be held valid but shall be construed 
as provided in this section, and when any provision in such policy * * * is in 
conflict with any provision of this section, or of any other statutory provision, 
the rights, duties and obligations of the insurer, the policy holder and the bene- 
ficiary shall be governed by the provisions of this section.” Section 101. 

Concededly, the insured did not pay the quarterly premium which became 
due on December 9, 1929, or within the 30-day grace period thereafter, although 
due notice that the quarterly premium payment would fall due on December 9 
was mailed to the insured by the company and received by him. 

Thus far it has been decided that the statutory provision requiring the 
deduction of the current yearly premium from any amount loaned on a policy is 
conclusively deemed to have been a part of the insurance contract, and that: the 
provision is mandatory; that as such provision of the statute was a part of the 
contract, the respondent, the beneficiary under the policy, has a right to the 
enforcement of the contract according to its terms, and that insured was misled 
by the act of the company in failing to deduct from the loan the overdue quarterly 
premium which became due on December 9, 1929. 

We think that an erroneous construction has been given the policy. At the 
time the loan was made, one quartely payment of $17.50 had been made on the 
current yearly premium. The yearly premium was $65.95. The “unpaid balance 
of the premium for the current policy year” was, therefore, $52.50. The loan 
value of the policy at the time was $32, not sufficient in amount to pay the “unpaid 
balance of the premium for the current policy year.” Under the construction 
thus far given the policy, the company was legally prevented from making any 
loan on the policy. The same section, by subdivision 7, provides: “That after 
three full years’ premiums have been paid, the company at any time, while the 
policy is in force, will advance * * * a sum equal to * * * the reserve at the 
end of the current policy year.” That reserve was $32. That amount the company 
by statute was bound to advance (less 2% per cent. as stated in the subdivision). 
Of course, it could not advance it if it was required to deduct the unpaid balance 
of the current annual premium. 

[1,2] As the wording of the statute creates a situation in which all of its 
provisions cannot be complied with, we are required to give it such a construction 
as will, as nearly as possible, preserve the purpose for which it was enacted. We 
think that in cases where 3 full years’ premiums have been paid and an application 
is made for a loan for the maximum loan value of a policy, and the loan value is 
less than the “unpaid balance of the premium for the current policy year,” the 
provision to the effect that “any unpaid balance of the premium for the current 
policy year” shall be deducted from the loan, is nugatory, and the company may 
make the loan for the maximum amount of the loan value of the policy, and the 
effect of making such a loan will not prevent the lapsing of a policy in the event 
that the premium is not paid, according to the terms of the policy. 

[3] The company was compelled to comply with the statute requiring it to 
make the loan after 3 full years’ premiums had been paid. The fact that it could 
not deduct from the loan value of the policy the “unpaid balance of the premium 
for the current policy year,” because the loan value of the policy was less than the 
balance of the premium for the current year, did not excuse it from making 
the loan. It complied with the provisions of the statute as far as it was able to 


SO. 


) 
} 
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[4] The respondent contends that, in any event, the company should have 
deduced the $17.50 quarterly payment due at the date of the loan from the amount 
of the loan, as such sum constituted an indebtedness to the company within the 
meaning of subdivision 7 of section 101 of the Insurance Law. If such sum had 
been deducted in payment of the quarterly payment due December 9, 1929, such 
payment would have kept the policy alive and in full force until March 9, 1930, 
which was after the death of insured, and respondent would be entitled to recover. 
lhe words of the statute, “any existing indebtedness on the policy,” refer to prior 
loans made by the company on the policy. A premium due on a life insurance 




























































1018 The Insurance Law Journal, Vol. 87 [May, 1936 





policy is not an indebtedness. There is no_legal binding obligation to pay it. 
Goodwin v. Massachusetts Mut. Life Ins. Co., 73 N. Y. 480; Worthington y. 
Charter Oak Life Ins. Co., 41 Conn. 372, 416, 19 Am. Rep. 495; Richards on 
Insurance (4th Ed.) p. 574; Vance on Insurance, p. 260. . 

The policy contains the following provision: “Payment of premiums. This 
policy is based upon the payment of premiums annually in advance, but if pre- 
miums be made payable quarterly or semi-annually, any unpaid premiums required 
to complete payment for the current insurance year in which death occurs shall be 
considered an indebtedness to the Company on account of this Policy.” 

It will be noted that the word “indebtedness” refers to “any unpaid premiums 
required to complete payment for the current insurance year,” not to any unpaid 
premium to be paid quarterly. 

[5] The insured received from the company in cash the amount which he 
applied for; he had, thereafter, until the expiration of the grace period within 
which to pay the quarterly premium which fell due on December 9; his failure 
to pay that premium caused the policy to lapse according to its terms. Prior to 
the due date of the quarterly payment, December 9, he had received the written 
notice from the company calling his attention to the fact that a quarterly payment 
would be due on December 9. After receiving that notice he made the written 
application for the loan for the maximum amount which could be loaned on the 
policy, and he received that amount. He was in no way misled by the company. 
As to him the policy had lapsed. 

As the policy by its terms gave the insured the right without notice to the 
beneficiary to obtain a loan on the policy for the maximum amount which could 
be loaned thereon, the company in making the loan did not violate any rights of 
the beneficiary, and as to her the policy lapsed and she cannot recover thereon. 

The judgment of the Appellate Division and that of the Trial Term should be 
reversed, and the complaint dismissed with costs in all courts. 

Crane, C. J., and O’Brien and Crouch, JJ., concur. 

Loughran and Finch, JJ., dissent. 

Lehman, J., not sitting. 

Judgments reversed, etc. 





LIVERT v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 20, 1935. 
283 New York Supplement 949. 
INSURANCE. 


Where court’s charge in prior action had submitted issue whether insured was 
totally and permanently injured at time of trial, insured in subsequent action to 
recover disability benefits under life policy held entitled to recover for total 
disability only from date of prior trial to time of commencement of subsequent 
action. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Action by Nathan Livert against the Travelers’ Insurance Company. From an 
order of the Appellate Term modifying a judgment of the Municipal Court of the 
City of New York for plaintiff, defendant appeals. 

Order modified and, as modified, affirmed. 

Argued before Lazansky, P. J., and Carswell, Tompkins, Davis, and Johnston, 








John G. Donovan, of New York City, for appellant. 
Herbert Stein, of New York City, for respondent. 
Per Curiam. 5 : 
Action to recover benefits pursuant to a disability provision of a policy ot 
life insurance. 2 . 
Order of the Appellate Term modifying a judgment of the Municipal Court 
of the city of New York by reducing the amount of plaintiff's recovery by the 
sum of $81.35, with interest, modified by reducing the amount of the plaintiff's 
recovery by the sum of $300. As so modified, the order of the Appellate Term, 
in so far as appealed from, is unanimously affirmed, without costs. On the trial 
of the Supreme Court action, the charge of the court, to which no exception was 
taken, indicated that one of the issues submitted to the jury was whether or not 
the plaintiff was totally and permanently injured at the time of that trial, which 
was in June, 1933. In our opinion, therefore, the plaintiff in the present action 1s 
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only entitled to recover for total disability from the date of that trial to the time 
+ of the commencement of this action; a period of six months. 


SHAPIRO v. INDEPENDENT ORDER BRITH ABRAHAM OF UNITED 
STATES OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Dec. 20, 1935. 
283 New York Supplement 951. 
INSURANCE. 


By-law of fraternal organization depriving beneficiary under benefit certificate 
of presumption of insured’s death following seven years’ absence and requiring 
proof of actual death held void (Domestic Relations Law, §§ 6, 7; Surrogate’s 
Court Act, § 119). 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Action by Mollie Shapiro against the Independent Order Brith Abraham of 
the United States of America. A judgment of the Municipal Court in favor of 
defendant was reversed by the Appellate Term (155 Misc. 9, 279 N. Y. S. 16), and 
judgment was there directed in favor of plaintiff, and defendant appeals. 

Order of Appellate Term affirmed. 

* Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and Johnston, 

Clarence H. Seigle, of Brooklyn, for appellant. 

Milton Wiesenberger, of New York City, for respondent. 

Per Curiam. 

Order of the Appellate Term reversing a judgment of the Municipal Court of 
the City of New York, Borough of Queens, and directing judgment in favor of 
the plaintiff in an action upon a benefit certificate issued by the defendant to one 
Morris Shapiro, unanimously affirmed, with costs. 

The by-law invoked by the defendant offends public policy and is invalid 
and ineffectual. While there is a difference on the facts between this case and 
Kelly v. Supreme Council of the Catholic Mutual Benefit Ass’n, 46 App. Div. 79, 
61 N. Y. S. 294, that difference does not make for sound distinction. In this 
case the by-law, requiring proof of actual death and precluding the plaintiff from 
having the benefit of the presumption of death following a seven years’ absence 
of the insured, was adopted two years after the insured disappeared and twenty- 
eight years after the benefit certificate had been issued by the defendant. In the 
Kelly Case, the corresponding by-laws had been adopted prior to the issuance of the 
benefit certificate. It was there held that the by-law did not offend public policy, 
but at that time the declaration of public policy embodied in statutes was not so 
sweeping and comprehensive as it is now. When the Kelly Case was decided 
in 1899 the presumption relating to death in certain cases was limited to interests 
affecting real property, but since then the presumption has been, by statute, 
broadened in its application so as to include interests affecting both real and 
personal property. Laws 1918, c. 318. Kindred statutes, since enacted, have more 
specifically declared this public policy by making available a presumption of death 
following an absence for specified periods of seven years or less. Domestic 
Relations Law, §§ 6, 7; Surrogate’s Court Act, § 119. Accordingly the public policy 
of this state to-day is not identifical with the public policy as expressed by statute 
in 1899 when the Kelly Case was decided. The view sustained by the weight 
of authority throughout the country, that a by-law that deprives a person of the 
benefit of such statutes in connection with a benefit certificate is invalid, should 
be here penne In so far as the Kelly Case is to the contrary, it is not 
approved. 

Lazansky, P. J., and Young, Carswell, and Johnston, JJ., concur. 

Hagarty, J., concurs in result. 


SECURITY NAT. BANK et al. v. TRAVELERS INS. CO. No. 696. 


Supreme Court of North Carolina. Dec. 11, 1935. 
182 Southeastern Reporter 702. 


1. INSURANCE. 

Where bank, which was one of trustees of policy, became insolvent soon after 
death of insured, and was liquidated, insurer held not relieved of duty to pay 
insurance immediately on receipt of proof of insured’s death and was liable to 
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trustee who was successor to the bank and original trustee for interest on insurance 
retained by it until after appointment of successor trustee (C. S. § 2309). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Superior Court, Guilford County; Pless, Judge. 

Action by the Security National Bank and another against the Travelers’ 
Insurance Company. Judgment for defendant, and plaintiffs appeal. 

Reversed. 

Brooks, McLendon & Holderness, of Greensboro, for appellants. 

Sapp & Sapp, of Greensboro, for appellee. 


MODERN WOODMEN OF AMERICA v. CRUDUP. No. 24663. 
Supreme Court of Oklahoma. Oct. 15, 1935. 
Rehearing Denied Dec. 3, 1935. 
51 Pacific Reporter (2d) 718. 
1. INSURANCE. 

Insurance contract of foreign corporation which provided that absence or 
disappearance of insured without proof of actual death should not create liability 
and should not even be regarded as evidence of death held enforceable in Oklahoma, 
even though provision was invalid under Oklahoma law, where contract emanated 
from state wherein such provision was valid. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 
2. INSURANCE. 

In view of statute providing that benefits under policy of fraternal insurance 
were not subject to payment of debt of certificate holder or other person entitled 
to certificate, heir of deecased beneficiary held entitled, in her personal capacity 
and as assignee of other heirs of decedent, to maintain action on fraternal life 
policy without alleging that deceased beneficiary left no debts requiring adminis- 
tration upon beneficiary’s estate (St. 1931, § 10576). 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


Syllabus by the Court. 

1. An insurance contract of a foreign corporation which provides that a liability 
arising from the disappearance of a member, or the presumption of the death of a 
member arising from any such disappearance, shall not be incurred by the insurer, 
and that it shall only be liable for the payment of a death claim when there is proof 
of the actual death of a beneficiary member, will be enforced in this state when 
the contract emanates from a state wherein the rule of law exists that such pro- 
vision is valid. 

2. Under section 10576, O. S. 1931, the proceeds derived from a_ beneficiary 
certificate in a fraternal association are not liable for the debt of the certificate 
holder or of any beneficiary named in any certificate or any person who may have 
a right thereunder, and the heir of a deceased beneficiary may maintain an action 
in her personal capacity and as assignee of other heirs of decedent on a life policy 
in a fraternal beneficiary association providing for payment to said decedent of 
benefits without alleging that deceased left no debts requiring administration upon 
deceased’s estate. 

Appeal from District Court, Tulsa County; Harry L. S. Halley, Judge. 

Action by Jessie Crudup against the Modern Woodmen of America to recover 
on a policy of insurance. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

C. B. McCrory, of Okmulgee, and Geo. G. Perrin and Geo. H. McDonald, 
both of Rock Island, Ill., for plaintiff in error. 

Norman Barker, of Tulsa, for defendant in error. 


KANSAS CITY LIFE INS. CO. v. NIPPER. No. 25103. 
Supreme Court of Oklahoma. Nov. 19, 1935. 
51 Pacific Reporter (2d) 741. 
INSURANCE. 


3urden of proof was on insurer to prove that insured’s death came within 
exception in double indemnity provision in life and accident policy excluding 
injuries resulting from intentional act of another. 
(For other cases, see Insurance, Dec. Dig. § 646[8].) 
INSURANCE. 


In action on double indemnity provision in insurance policy, excepting death 
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resulting from intentional act of another, presumption is that injuries inflicted 
by another were not intentional. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. INSURANCE. } ; . 

Insurer, seeking to avoid payment of double indemnity under insurance policy 
because of provision excepting death resulting from intentional act of another, 
must show conclusively that blows falling on insured were intended for him. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. ; 

Where insured, engaging with several persons in drunken brawl, was struck by 
neckyoke and evidence was disputed as to whom his assailant intended to strike, 
whether insured’s death was result of “intentional act” of another within exception 
in double indemnity provision in life and accident policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

In action for double indemnity provided in life and accident policy, conflicting 
evidence whether bank officer making settlement with beneficiary of claim on 
policy was insurer’s agent held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

6. INSURANCE. | ; 

Beneficiary suing for double indemnity provided in life and accident policy, 
who alleged that bank officer making settlement of claim on policy was insurer’s 
agent, had burden to show that he was insurer’s agent when settlement was made, 
but when it was established that he was agent when policy was written, burden 
shifted to insurer to show discontinuance of agency relation. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


Syllabus by the Court. 

1. The burden of proof rests on the insurer to prove that death of insured 
- within exception in policy excepting injuries the result of intentional act of 
another. 

2. Under an insurance policy excepting death as the result of the intentional 
act of another, the presumption is that the injuries, though inflicted by another, 
were not intentional. 

3. Under an insurance policy excepting death as the result of the intentional 
act of another, the insurer must show conclusively that the blows which fell on 
the insured were intended for him. 

4. Where several persons engage in a drunken brawl, and in the general melée 
one of them is struck by a neckyoke and there is a dispute in the evidence as to 
whom the assailant intended to strike, such intentions become a question for the 
jury. 

5. Questions of agency and fraud, under facts and circumstances in evidence, 
held for the jury. 

6. The burden rests upon party alleging agency to prove same, but when 
agency is once established, the burden shifts to the party denying same to prove 
its discontinuance. 

7. “It is within the province of the court to determine whether under an 
ascertained state of facts an agency did exist; but it is for the jury to determine 
the existence of facts sufficient to constitute agency.” 21 R. C. L. 822. 

8. Fraudulent concealment may toll the statute of limitations, but the mere 
failure to disclose that the cause of action exists is not sufficient to prevent the 
running of the staute. There must be something more; some actual artifice 
to prevent knowledge of the fact; some affirmative act of concealment or some 
misrepresentation to exclude suspicion and prevent inquiry. 

9. One relying on fraudulent concealment to toll the statute of limitations 
must not only show that he did not know the facts constituting a cause of action, 
but that he exercised reasonable diligence to ascertain said facts. 

\ppeal from District Court, Stephens County; Eugene Rice, Judge. 

Action by Zonna Maze Nipper against the Kansas City Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Keaton, Wells, Johnston & Barnes, of Oklahoma City, Frank W. McAllister, 
of Kansas City, Mo., and Bond & Bond, of Duncan, for plaintiff in error. 
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Paul D. Sullivan and Arthur J. Marmaduke, both of Duncan, for defendant 
in error, 


UNITED BEN. LIFE INS. CO. v. KNAPP (FIRST STATE BANK 
OF TALIHINA, Intervener). No. 25074. 
Supreme Court of Oklahoma. Nov. 26, 1935. 
51 Pacific Reporter (2d) 963. 
1. INSURANCE. 

False representations render insurance contract voidable, provided they are 
material and relied on by insurer, but representations as to things not susceptible 
of present actual knowledge amount only to statements of opinion or belief, and 
as to such representations insured’s good faith furnishes criterion of truth. 

“Objective representations” are representations of previous and _ pres- 
ent conditions and past events, which are susceptible of exact knowledge 
and correct statement, while “subjective representations” are statements 
not susceptible of present actual knowledge, but amount only to statements 

of intention, opinion, or belief. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

2. INSURANCE. 

Statement of applicant for life insurance that he is in good health is expression 
of opinion and will not avoid policy if honestly made without knowledge of latent 
diseases that may actually exist. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

3. INSURANCE. 

Representations are not required to be literally true as are warranties, but 
substantial truth only is necessary, and statement of applicant for insurance that 
he is in good health does not mean that he is in perfect health, but that he is not 
aware of any disease of such serious nature as to impair his health permanently. 

(For other cases, see Insurance, Dec. Dig. §§ 254, 291[5].) 

4. INSURANCE. 

In action on life policy in application for which insured stated that he was 
in good health, whether insured at time of application knew that he suffered from 
lymphatic leukemia, from which disease he died two months after application was 
made, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE. ; 

Provision in application for life policy that there would be no liability until 
policy was delivered while applicant was in good health was not “condition 
precedent,” and applicant’s statement that -he received policy while he was in good 
health was only a representation of opinion which did not void policy unless 
fraudulently made, notwithstanding applicant suffered from latent serious disease. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
Syllabus by the Court. 


1. False representations render a contract of insurance voidable, provided they 
are material and relied on by the insurance company in making the contract. But 
representations as to things not susceptible of present actual knowledge amount 
only to statements of opinion or belief, and as to such representations the good 
faith of the insured furnishes the criterion of truth, for they can be false only 
when the opinion or belief, as stated, is not honestly entertained. 

2. The statement of an applicant for insurance that he is in good health is an 
expression of opinion and will not avoid the contract if honestly made without 
knowledge of latent diseases that may actually exist. 

3. Representations are not required to be literally true as are warranties, but 
substantial truth only is necessary, and the statement of an applicant for insurance 
that he is in good health does not mean that he is in perfect health, but that he 
is not aware of any disease of such a serious nature as to impair his health 
permanently. ere ahs a 

4. A provision in the application for insurance that there would be no liability 
on the part of the insurance company until the policy was delivered while the 
applicant was in good health is not a condition precedent, and the statement by 
the applicant that he received the policy while he was in good health is not a 
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warranty but only a representation of opinion which will not avoid the contract 
unless fraudulently made, even though the applicant suffered from a latent serious 
disease. 

5. In an action at law where a general verdict has been returned and judgment 
rendered on the verdict and the evidence is conflicting this court will not weigh the 
evidence, but will sustain the verdict of the jury, if there is any competent 
evidence to support it. 

Appeal from District Court, Oklahoma County; Lucius Babcock, Judge. 

Action by Hattie Knapp against the United Benefit Life Insurance Company, 
wherein the First State Bank of Talihina intervened. From a judgment, defendant 
appeals. 

Dudley, Hyde, Duvall & Dudley, of Oklahoma City, for plaintiff in error. 

Carmon C. Harris and Darrough & Foster, all of Oklahoma City, for defendant 
in error and intervener. 

Busby, Justice. 

This is an appeal from a judgment of the district court of Oklahoma county, 
Okl., wherein defendant in error recovered judgment in the sum of $1,000 with 
interest from September 25, 1931. The interests of the defendant in error and 
intervener are identical so far as this appeal is concerned, and the parties will be 
referred to as they appeared in the court below. : 

This action is based upon a policy of life insurance issued by the defendant 
company upon the life of one Elmo Knapp, who was the son of plaintiff.- It 
appears that on July 6, 1931, Elmo Knapp made application with an agent of 
defendant company for a $1,000 life insurance policy, naming plaintiff as beneficiary. 
The application was upon a “nonmedical” form and contained numerous questions 
as to condition of health, in lieu of medical examination. In answering these 
questions applicant stated that he was in good health at that time. He also 
agreed in the application that “there shall be no liability hereunder until a policy 
shall be issued, and delivered to me in good health.” 

The agent carried the application around with him for several days and 
upon payment of the initial premium, mailed it to the company, changing the 
date from July 6 to July 16, 1931. Five days later, on July 21, 1931, Elmo Knapp 
went to the hospital, where it was ascertained that he was suffering from lymphatic 
leukemia and was in a very serious condition. He was given treatment and several 
blood transfusions, but died from this disease on September 14, 1931. The 
evidence is contradictory as to when the policy was delivered, but there was intro- 
duced in evidence a receipt, not dated, but signed by Elmo Knapp, with the 
statement thereon that “I certify that at this date I am in good health.” The 
plaintiff contended that the policy was delivered by the soliciting agent of the 
company to Elmo Knapp on the street before he went to the hospital on July 21, 
1931, and that he was never aware of any serious disease until after he had 
received it. On the other hand, the defendant contended that the policy was 
not mailed from the home office until August 3, 1931, which was about two weeks 
after he entered the hospital and that he had known for six weeks prior thereto 
that he was ill. 

The jury rendered a verdict for plaintiff and the defendant seeks reversal upon 
two grounds: First, that the insured procured the policy by fraud, in that he 
misrepresented the condition of his health in the application; and, second, that the 
insured was not in good health at the time he received the policy, and, under the 
terms of the contract, no liability ever existed. 

[1, 2] We will consider these propositions in the order named. In making 
a contract of insurance it is the duty of the person applying for insurance, upon 
a risk of whatever kind, to give to the insurance company all of the necessary 
information concerning the risk as will be of use in estimating its character and 
in determining whether or not to assume it. This duty is the natural outgrowth 
of the venture of the insurance business. Thus arises the rule that the untruth of 
any material representation relied on by the insurance company in making the 
contract will avoid the contract,- wholly irrespective of the intent, whether 
innocent or fraudulent, with which such misrepresentation was made. Vance, 
Insurance (2d Ed.) pp. 359, 360, and cases cited therein. But it is important to 
note that this rule applies only to representations of previous and present condi- 
tions and past events, which are susceptible of exact knowledge and correct state- 
ment. For convenience these representations are often termed “objective represen- 
tations.” The courts have reached a different result in the application of this 
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general rule to the other type of representations, commonly called “subjective 
representations.” These are statements not susceptible of present actual knowledge, 
but amount only to statements of intention, opinion, or belief. As to subjective 
representations, the good faith of the insured furnished the criterion of truth, for 
they can be false only when the intention, opinion, or belief, as stated, is not 
honestly entertained. Statements as to the condition of the health of the appli- 
cant are of this latter type. The subject of the opinion in the case at bar was the 
exact state of health of the applicant, but the subject of the representation was the 
opinion of the applicant. Therefore, if he was of the honest opinion that he was 
in good health at the time he made the application, irrespective of his actual state 
of health, the representation would not be false, and, consequently, this contract 
would not be voidable under the general rule, stated above, that a false material 
representation renders an insurance contract voidable, whether made innocently 
or fraudulently. Vance, Insurance (2d Ed.) pp. 366-369, and cases cited therein. 

[3] In determining if the statement of the applicant is an honest opinion, we 
must also keep in mind the rule that representations are construed liberally in 
favor of the insured, and that they are only required to be substantially true. In 
Vance on Insurance (2d Ed.) p. 377, the author states: “As heretofore shown, the 
statement of an erroneous opinion, belief or information, or of an unfulfilled 
intention, will not avoid the contract of insurance, unless fraudulent. Hence, the 
courts are inclined to construe a statement as being one of opinion whenever it is 
possible to do so, in order to prevent the forfeiture of policies by reason of 
innocent mistakes. Thus statements of value, as already said, are held but 
expressions of opinion; and so are representations as to the health of the insured, 
so far as latent diseases are concerned, although there is some authority to 
the contrary.” 

Again on page 376 the author states: “These cases are also illustrations of the 
general rule that representations are not required to be literally true, as are war- 
ranties, but that substantial truth only is necessary.” 

Also, on page 377 of the same book the author states: “A statement that 
the applicant is in good health is not held to mean that he is in perfect health, but 
that he is not aware of any disease of such a serious nature as to impair his health 
permanently.” 

[4] In the application of these well-settled rules of insurance law to the case 
at bar, we are met with the question: Was Elmo Knapp aware that he had a disease 
of such a serious nature as would permanently impair his health when he made 
the application on July 6, 1931? The jury apparently believed that he did not 
know that he had such a disease, and considering the testimony in regard to the 
latent and insidious nature of lymphatic leukemia, we cannot say that the verdict 
in this respect was not supported by any evidence. 

[5] Considering the second propostion, however, the facts present a slightly 
different situation; but under the authorities presented by both plaintiff and 
defendant, the test to be used is the same. The contract provided that there 
would be no liability on the part of the insurance company until the policy was 
delivered to the insured while he was in good health. That such a provision is 
not considered as a warranty or a condition precedent is reflected by the case of 
Mid-Continent Life Insurance Company v. House, 156 Okl. 285, 10 P.(2d) 718, 
723, in which the court said: “There is authority to the contrary, but we are of 
the opinion that such a provision in the contract in question in reference to the 
delivery of the policy is for the purpose of protecting the insurance company against 
a risk which may arise between the time when the company has made its examina- 
tion of the insured, and the time of the issuance and delivery of the policy, and that 
it was never intended that such a provision should constitute a warranty or a 
condition precedent to a binding contract of insurance.” 

Thus the statement made by the applicant when he received the policy was a 
representation which would avoid the policy if material and false, and being a 
statement of opinion, is not considered false unless made with fraudulent intent 
or with definite knowledge that the opinion itself is untrue, as heretofore pointed 
out. That the provision in the policy requiring the insured to be in good health 
at the date of delivery means that he is not aware of any serious ailment, whatever 
it may be, is further supported by the case of Mutual Life Insurance Company v. 
Muckler, 143 Or. 327, 21 P.(2d) 804, in which the court said: “Insurer was liable 
under policy requirement of delivery during applicant’s continuance in good health 
where insured’s representations that he was in good health were made in good 
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faith, though unknown to him insured then had chronic leptomeningitis, whereof 
he died, and there was no change in insured’s condition between date of application 
and date of delivery of policy.” 

Therefore, under the authorities cited interpreting the legal effect of this pro- 
yision in the insurance contract, we are again confronted with the question: Was 
Elmo Knapp aware that he had a disease of such a serious nature as would 
permanently impair his health when the policy was delivered to him? The jury 
again found that he was not, and in determining whether or not that verdict is 
supported by any competent evidence, we must investigate the record on one 
question of fact: Was the policy delivered before he went to the hospital on July 
21, 1931, or after? For the evidence is clear that after Elmo Knapp went to the 
hospital he must have known that he was suffering from some serious disease, 
although, of course, he might not have known what it was. Conversely he may 
not have known prior to that time that he was afflicted with a serious ailment for 
any appreciable length of time before his entry into the hospital. Upon entering 
the hospital his condition was such that he could scarcely walk unassisted and his 
body was discolored. The hospital records show that he received ten blood 
transfusions between July 22 and August 15, 1931. We agree with the case of 
New York Life Insurance Co. vy. Carroll, 154 Okl. 244, 7 P.(2d) 440, cited by 
the plaintiff, to the effect that by bad faith we mean an actual intent to deceive and, 
not an honest mistake. Also, we agree with the holding in that case that the 
question of this intent to deceive is one for the jury. 

The testimony of the soliciting agent was that the policy was delivered to Elmo 
Knapp on the street in Oklahoma City, and at a time when the insured may not yet 
have been aware that he was suffering from any sefious ailment. This is in direct 
conflict with the testimony of defendant that the policy was mailed to the state 
manager in Oklahoma City on August 3, 1931, mailed to the soliciting agent in the 
same city on August 5, 1931, and delivered to Elmo Knapp immediately. The 
hospital records reveal that on August 6, 1931, the day on which, according to 
defendant’s testimony, he probably received the policy, Elmo Knapp was given a 
blood transfusion of 250 cc. of blood, and it is highly improbable that he was 
out of the hospital and on the street in Oklahoma City. This fact, coupled with 
the negative testimony of the hospital attendants that their records did not show 
that the patient left after he was first admitted, clearly shows that if the policy 
was in fact delivered on the street, it was before July 21, 1931. 

The testimony of the soliciting agent supporting the view that the policy was 
delivered in Oklahoma City before the 21st day of July is corroborated by the 
testimony of the aunt of Elmo Knapp who informed the court and the jury that 
the policy was read to her by the soliciting agent before the 21st day of July. 
This testimony is in sharp conflict with the testimony of a number of employees 
of the insurance company, which testimony was brought before the trial court by 
deposition. 

[6] The jury by their verdict resolved this issue of fact in favor of the 
plaintiff. It has long been the established law of this state that the verdict of a 
jury deciding an issue of fact where the evidence is conflicting will not be dis- 
turbed by this court when there is any competent evidence to sustain the verdict. 
See Anderson, Ex’r v. Cardwell, 130 Okl. 92, 265 P. 627; Blumenfeld et al. v. 
Mann, 126 Okl. 64, 258 P. 918. Under this rule it is not within our province to 
review and weigh the evidence for the purpose of determining whether our judg- 
ment corresponds with that of the jury. 

The judgment of the trial court is therefore affirmed. 

McNeill, C. J., and Riley, Phelps, and Corn, JJ., concur. 


NATIONAL FIDELITY LIFE INS. CO. v. GERARD. No. 25772. 
Supreme Court of Oklahoma. Oct. 1, 1935. 

Rehearing Denied Dec. 10, 1935. 

52 Pacific Reporter (2d) 1. 

1. INSURANCE. 
_ Statute prohibiting making of insurance contracts discriminating between 
insureds of same class in respect to premiums charged held not to render void a life 
policy containing an annuity feature or to prevent suit thereon by insured where, by 
mistake without fault on part of insured, insurer had agreed to pay a higher annuity 
rate than ordinary rate (St. 1931, § 10512). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 
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3. INSURANCE. 

Where insurer erred in computing monthly payments to be made under old age 
annuity clause of life policy so that policy provided for payment of $182.04 instead 
of $18.20, but mistake was not mutual, insured was not guilty of fraud or inequitable 
conduct, and insurer, after discovering mistake, accepted two annual premium pay- 
ments without directing insured’s attention to mistake, insurer held not entitled to 
reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Syllabus by the Court. 

1. A contract of life insurance made in violation of section 10512 O. S. 1931, 
which provides that no insurance company “shall make or permit any distinction or 
discrimination in favor of individuals between insurants (the insured) of the same 
class and equal exceptation of life in the amount of payment of premium or rate 
charged for policies of insurance, or in the dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contract it makes: nor 
shall any such company or agent thereof make any contract of insurance or agree- 
ment as to such contract other than as plainly expressed in the policy issued thereon”; 
may be enforced by the assured where a mistake is made in the policy which does 
discriminate in favor of the assured, but without the knowledge of the assured, the 
parties not being in pari delicto. 

2. In order to justify the reformation of a contract on the ground of mistake, 
the party seeking reformation must establish by clear and convincing evidence either 
that the mistake was mutual or that there was a mistake on the part of one party 
and fraud or inequitable conduct.on the part of the other. 

3. Where a life insurance company makes a mistake in figuring the monthly 
payment stipulated in the old age annuity clause, and places the decimal point one 
point to the right of where it should be, so that the policy provides for a monthly 
payment of $182.04 when in fact it should provide for a monthly payment of $18.20, 
and the mistake is not mutual and the assured is not guilty of fraud or inequitable 
conduct, and the company, after discovering the mistake, accepts two annual pre- 
mium payments without calling the attention of the assured to the mistake, the com- 
pany is not entitled to reformation of the policy. 

Appeal from District Court, Caddo County; Will Linn, Judge. 

Action by Gabriel A. Gerard against the National Fidelity Life Insurance Com- 
pany, in which defendant filed a cross-petition. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Rehearing denied; Gibson, J., not participating. 

Hatcher & Bond, of Chickasha, for plaintiff in error. 

Bailey & Hammerly and T. H. Williams, Jr., all of Chickasha, for defendant 
in error. 

Per Curiam. 


In March, 1929, the plaintiff in error issued to the defendant in error a policy 
of insurance under the terms of which it promised to pay the beneficiary in the 
event of death of the assured the sum of $12,000 in 120 equal monthly installments. 
The annual premium provided for was $557.52. Gerard was then 58 years of age. 
The policy as delivered provided for an old age annuity of $182.04 per month for 
life of the assured after he attained the age of 65 years, at the option of the assured. 

It is clear from the evidence that the actuary of the company made a mistake 
in figuring the amount of the monthly payments, and placed the decimal point one 
point to the right of where it should have been, and the monthly payments should 
have been $18.20 instead of $182.04. However, before the policy was sold Gerard, 
a specimen policy was sent the state agent of the company, and it was submitted 
to Gerard, and it provided for a monthly payment of $182.04 in the old age annuity 
clause. At least three other policies carrying the same annuity rates were sold in 
the vicinity of Chickasha, and some of them were sold on the strength of the Gerard 
policy. It was not shown that any policies carrying the old age annuity clause 
were sold in Oklahoma carrying any different rates, or the correct rates. 

In June, 1929, the company learned of the mistake and wrote to its state agent 
of the mistake, and asked him to pick this policy up, as well as two others, and 
send them in for correction and to explain the mistakes to the policyholders. 
Gerard was not notified of the mistake, and there is no evidence that the state agent 
made any effort to pick up the policies. 
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In August, 1932, Gerard sent the policy to the home office to procure a premium 
loan and to have it indorsed on the policy. The company had the mistake cor- 
rected so as to make the annuity payment read $18.20 per month instead of $182.04, 
and returned the policy to Gerard without calling his attention to the correction. 
Gerard did not notice the change until April, 1933, when he wrote the company 
and demanded that the change be corrected so as to read as it was originally issued. 
The company refused to make the change, and Gerard filed this action to restore the 
policy as it was originally issued. The company filed an answer and cross-petition 
seeking reformation of the clause so as to make it read as it was changed. 

The trial court entered judgment in favor of the plaintiff, Gerard, restoring the 
policy so as to provide an old age annuity of $182.04 per month, and from an order 
overruling motion for new trial the company appealed. 

{1] 1. The company, for reversal, first contends that the old age annuity clause 
as originally written violates section 10512, O. S. 1931, in that it discriminated in 
favor of the plaintiff and against other persons of the same class and equal expect- 
ancy of life. Said statute provides: “No life insurance company, association or 
corporation doing business in this State shall make or permit any distinction or 
discrimination in favor of individuals between insurants (the insured) of the same 
class and equal expectation of life in the amount of payment of premium or rate 
charged for policies of insurance, or in the dividends or other benefits payable 
thereon, or in any other of the terms and conditions of the contract it makes; nor 
shall any such company or agent thereof make any contract of insurance or agree- 
ment as to such contract other than as plainly expressed, in the policy issued 
thereon.” 

The company relies on Metropolitan Life Insurance Co. v. Lillard, 118 Okl. 196, 
248 P. 841, which construes this statute, and also on Western Union Life Insurance 
Co. v. Musgrave, 25 Ariz. 219, 215 P. 536, which construes a statute similar to the 
above statute. 

In the Lillard Case the company made a discrimination as to the right of the 
policyholder to elect between certain options for settlement where there was and 
was not a loan on the policy. This provision in the policy violated the plain terms 
of- section 10524 O. S. 1931, that “no condition other than as herein provided shall 
be exacted as a prerequisite to any such loan.” 

In the Musgrave Case the agent writing the policy made a secret agreement with 
the policyholder that the company would make him a loan on certain land. This 
agreement was not contained in the policy and the officers of the company were not 
advised of it. The agent had no authority to make such contract, as only the board 
of directors could make such a loan. 

We think the cases cited by the company are not controlling in this case. Our 
statute does not provide that a policy issued in violation of the above statute shall 
be void, but it does make it a misdemeanor for any person to knowingly receive any 
valuable thing, special favor, or advantage whatever (O. S. 1931, § 10513), and it 
makes a violation of any of the provisions of the article on insurance an offense pun- 
ishable by fine (O. S. 1931, § 10532). There was no evidence introduced that tended 
to prove that the assured knew that the annuity payment was more than he was 
entitled to. The average citizen does not know how premium rates and payments to 
- beneficiary are arrived at. Those are matters that only a trained actuary can 

gure. 

We think the rule applicable to the facts of this case was laid down by the 
Supreme Court of Texas in American Nat. Ins. Co. v. Tabor, 111 Tex. 155, 230 
S. W. 397, 400, where the court said: “The rule is established that a court of equity 
will not withhold relief where it is necessary in the interest of justice and of sound 
public policy to enforce a contract which is inhibited by statute, but is not declared 
void and is not otherwise open to attack, provided the parties are not in pari delicto, 
= . = is least culpable seeks relief. 1 Pomeroy’s Equity Jurisprudence (3d 

d.) § 403.” 

[2, 3] 2. It is next urged that, irrespective of said statute against discrimination, 
it is inequitable not to grant the company relief against the mistake. The company 
cites Berry v. Continental Life Insurance Co., 224 Mo. App. 1207, 33 S.W.(2d) 1016; 
New York Life Insurance Co. v. Gilbert, 215 Mo. App. 201, 256 S. W. 148; Colum- 
- National Life Insurance Co. v. Black (C. C. A.) 35 F.(2d) 571, 71 A. L. R. 

; New England Mutual Life Insurance Co. v. Jones (D. C.) 1 F. Supp. 984. To 
jus stify reformation of a contract on the ground of mistake, it must appear by clear 
and convincing evidence, either that the mistake is mutual, or that there is a mis- 
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take on the part of one of the parties and fraud or inequitable conduct on the part 
of the other. 53 C. J. 941, 949; Newbern v. Gould, 162 Okl. 82, 19 P.(2d) 157; 
Rochelle v. Anderson, 113 Okl. 137, 243 P. 528. The trial court in effect held that 
the mistake was not mutual, and also that the assured was not guilty of fraud or 
inequitable conduct. We cannot say that such finding is against the clear weight of 
the evidence. If the assured had known that the annuity clause provided for teu 
times as much monthly payment as he was entitled to, and failed to call the attention 
of the company to that fact, such conduct would be inequitable and would entitle 
the company to reformation. This was the basis of the above decisions relied on 
by the company. 

The policy had been in force more than three years at the time the company 
attempted to make the change, and it had accepted at least two premium payments 
after it discovered the mistake, without calling the attention of the assured to the 
mistake. It appears that the assured has, since said policy was issued, become 
afflicted with a heart ailment, and he cannot procure other insurance. The action 
of the company in making the change was without authority and was of no effect, 
and it should not be placed in an advantageous position by such unauthorized act. 

The lower court properly restored the policy and refused to reform the policy at 
the instance of the company. 

Judgment affirmed. 

The Supreme Court acknowledges the aid of District Judge Thurman S. Hurst, 
who assisted in the preparation of this opinion. The district judge’s analysis of 
law and facts was assigned to a justice of this court for examination and report. 
Thereafter, the opinion, as modified, was adopted by the court. 

McNeill, C. J., and Bayless, Welch, Phelps, and Corn, JJ., concur. 


GRAND LODGE A. O. U. W. OF STATE OF OKLAHOMA v. HOPKINS. 
No. 25316. 
Supreme Court of Oklahoma. Nov. 5, 1935. 
Rehearing Denied Dec. 3, 1935. 
52 Pacific Reporter (2d) 4. 
2. INSURANCE. 

In beneficiary’s action on benefit certificate, allegation in general terms that 
insured and plaintiff performed all of conditions of policy on their part held sufficient 
pleading of performance of conditions precedent as against general demurrer (St. 
1931, § 234). 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

6. INSURANCE. 

Under fraternal certificate providing for its termination on notice when indebt- 
edness exceeds cash reserve but not authorizing deduction of indebtedness from cash 
reserve available to pay premiums on extended insurance, entire cash reserve was 
available to pay premiums for extended term insurance, in absence of notice of 
termination (St. 1931, § 9465). . 

(For other cases, see Insurance, Dec. Dig. § 752.) 

7. INSURANCE. 
Ambiguity in benefit certificate must be construed most strongly against insurer. 
(For other cases, see Instirance, Dec. Dig. § 726.) 
Syllabus by the Court. 

1. Assignments of error not set out in the brief or not argued or supported by 
authorities are waived. 

2. In pleading performance of conditions precedent on a life insurance policy, 
when action is brought to recover on the policy, it is sufficient as against general 
demurrer for plaintiff to allege in general terms that insured and plaintiff have per- 
formed all of the conditions of the policy on their part. 

3. Where plaintiff’s petition, in an action to recover on an insurance policy, in 
which plaintiff was named as beneficiary, properly alleged in general terms that 
insured and plaintiff had performed all the conditions on their part to be performed, 
under the provisions of said policy, and defendant’s answer pleaded only evidential 
facts in answer to the allegation in plaintiff’s petition, no reply by plaintiff was 
required. 

4. Where plaintiff filed no reply to defendant’s answer and both plaintiff and 
defendant filed motions for judgment on the pleadings, but thereafter, and without 
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insisting on a hearing in advance of trial, upon these motions, defendant joined with 
plaintiff in a stipulation as to the facts in the case, many of which facts so stipulated 
were pleaded in defendant’s answer, and the case proceeded to trial upon the facts 
so stipulated, as well as upon said motions for judgment on the pleadings, held, that 
defendant waived any objection on the ground that no reply was filed to its answer. 

5. Fraternal insurance policy providing for its termination upon notice when 
policy indebtedness exceeds cash reserve, but containing no provision authorizing 
deduction of indebtedness from cash reserve available to pay premiums on extended 
insurance, construed, and held that, in absence of notice of termination, the entire 
cash reserve was available to pay premiums for extended term insurance. 

6. Ambiguity in an insurance policy must be construed most strongly against the 
insurer. 

Appeal from District Court, Kingfisher County; J. W. Bird, Judge. 

Action by Jessie M. Hopkins, against Grand Lodge of the Ancient Order of 
United Workmen of the State of Oklahoma. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

E. M. Bradley, of Kingfisher, and Thompson & Walker, of Oklahoma City, for 
plaintiff in error. 

McComb & Conrad and Robert D. Crowe, all of Oklahoma City, for defendant 


in error. . 


ATLAS LIFE INS. CO. v. SULLIVAN. No. 24115. 
Supreme Court of Oklahoma. June 18, 1935. 
Rehearing Denied July 9, 1935. 
52 Pacific Reporter (2d) 28. 
1. INSURANCE. 

Where insurance agent, notwithstanding information as to insured’s bad health, 
prepares application for insurance showing person to be in good health, accepts 
premium, and delivers application and premium to insurer, and on such application 
policy is issued and premium retained, insurer collecting premiums as they fall due 
until insured’s death cannot defend on ground that policy was forfeited because of 
false statements in application (St. 1931, § 10524, par. 3). 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

2. INSURANCE. 

Information received by insurer’s agent when writing application for life policy 
is imputable to insurer and it is bound thereby regardless of whether agent correctly 
answered questions from information furnished him, in absence of fraud or collu- 
sion between agent and applicant which must be pleaded and proved by insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 379[1], 645[1].) 

3. INSURANCE. 

In action on life policy, question whether full disclosure as to insured’s health 
was made to insurer through its soliciting agent held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 

Defense that insured practiced fraud on insurer in obtaining policy of insurance 
is affirmative defense and must not only be alleged but proved by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Syllabus by the Court. 

1. Where the agent of a life insurance company acting within the scope of his 
authority is informed by the applicant that the person to be insured is at the time 
in bad health, such knowledge is imputable to the company, and where, in such case, 
the agent, notwithstanding such knowledge, prepares an application for insurance 
showing the person to be in good health, accepts the premium and delivers the 
application and premiums to his company, and on such application policy is issued 
and the premium retained, and the company continues to collect the premiums as 
they fall due until the death of the insured, the defense that the policy was for- 
ieited by reason of false statements contained in the application to the insurer is 
not available in a suit to collect on the policy. Pritchard v. American National Ins. 
Co. of Galveston, Tex., 139 Okl. 248, 281 P. 774. 

_2. Where the applicant answers questions contained in an application for a 
policy of life insurance, fully and without withholding material facts, and the agent 
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does not correctly write such information in answer to the question propounded, 
such agent is acting as agent for the insurance company, and not as agent of the 
applicant. Knowledge of material facts gained by the insurance company’s soliciting 
is imputable to the company, and it is bound thereby. The question of the limitation 
of the right of the agent to waive either a condition in the application or in the 
policy is not involved. In the absence of fraud or collusion between the soliciting 
agent and the applicant, which must be pleaded and proved, the company is bound 
by the information furnished an agent by the applicant at the time of executing the 
application for insurance, whether or not the agent correctly answers the questions 
from the information furnished him. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Ralph E. Sullivan against the Atlas Life Insurance Company on an 
insurance policy. Judgment for plaintiff and defendant appeals. 

Affirmed. 

Rehearing denied; Bayless, J., dissenting. 

Monnet & Savage, of Tulsa, for plaintiff in error. 

Chas. R. Gray and W. N. Palmer, both of Pawhuska, for defendant in error. 


PEEBLES v. KANSAS LIFE INS. CO. No. 25112. 
Supreme Court of Oklahoma. Dec. 10, 1935. 
52 Pacific Reporter (2d) 747. 
1. INSURANCE. 

Where disability rider attached to life policy provided that disability should be 
deemed permanent after insured had been continuously disabled for six months, that 
insurer would waive payment of premiums falling due after approval of proof of 
disability, and that premium falling due prior to such approval was payable, but if 
due after receipt of such proof would be refunded on approval thereof, premium 
falling due before expiration of six months after proof of disability was made was 
not waived. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Syllabus by the Court. 

1. An order which attempts to extend the time for serving, amending, signing, 
or settling a case-made beyond the six months’ limitation period allowed by statute 
for perfecting an appeal is void only in so far as it purports to authorize taking one 
or more of the necessary steps to perfect an appeal after the expiration of such 
limitation period. Such order is irregular only in so far as it fails to require that 
all or some of the necessary steps to be taken within the time authorized by law. 
The order is subject to correction by subsequent order, entered within the statutory 
period for perfecting the appeal, shortening the time theretofore given. 

2. Under a rider attached to a life insurance policy providing for payment, by 
the insurer to the insured, disability benefits effective upon receipt at the insurer’s 
home office, before default in the payment of premium, of due proof that the insured 
became totally and permanently disabled after he received the policy and before he 
attained a certain age, and that disability shall be deemed to be total (except as to 
certain specific injuries) whenever the insured becomes wholly disabled by bodily 
injury or disease, so that he is prevented thereby from engaging in any occupation 
whatsoever for remuneration or profit, and that the disability shall be deemed per- 
manent (except as to certain specific injuries) after the insured has been contin- 
uously so disabled for a period of not less than six months, there is no presumption 
that the disability will be permanent (in cases other than specific injury) until after 
the expiration of a period of six months from the time disability arises. And where 
such rider also provides that the insurer will waive payment of any premium falling 
due after approval of such proof of disability, and that any premium due prior to 
such approval is payable in accordance with the terms of the policy, but if due after 
receipt of said proof will, if paid, be refunded upon approval of such proof, any 
premium falling due before the expiration of six months from the date such proof 
is made (except in cases of specific injuries) is not waived. 

Appeal from Superior Court, Seminole County; C. Guy Cutlip, Judge. 

Action by George D. Peebles against the Kansas Life Insurance Company. 
From a judgment for defendant and an order refusing a new trial, plaintiff appeals. 

Affirmed. 

J. A. Andrews, of Wewoka, for plaintiff in error. : 

Joseph C. Looney, of Wewoka, and K. W. Halterman, of Kansas City, Mo., for 
defendant in error. 
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LINCOLN HEALTH & ACCIDENT INS. CO. v. JONES. No. 23543. 
Supreme Court of Oklahoma. Nov. 12, 1935. 
Rehearing Denied Dec. 15, 1935. 
52 Pacific Reporter (2d) 793. 
2. INSURANCE. 

Life policy issued by domestic corporation which failed to contain 2-year 
incontestable clause required by statute would be construed as if such clause had 
been incorporated in policy when issued and delivered (St. 1931, § 10524, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

3. INSURANCE. 

Life insurer could not reduce liability on ground of misstatement of insured’s 

age to amount which would have been purchased if true age had been stated in 


policy, where contest was made more than two years after date of issuance of 
policy (St. 1931, § 10524, subds. 3, 4). 
(For other cases, see Insurance, Dec. Dig. § 400.) 
Syllabus by the Court. 

1. A variance between proof and the allegations contained in a bill of particulars 
filed in an action pending in a court governed by justice of the peace procedure, 
which does not change the nature of the plaintiff’s cause of action, and does not 
mislead the defendant or affect his substantial rights, is harmless error. 

2. A life insurance policy issued by a domestic corporation which, in violation 
of section 10524, Oklahoma Statutes 1931, subd. 3, fails to contain the 2-year 
incontestable clause will be construed as if such clause had been incorporated in 
the policy at the time of its issuance and delivery. 

3. The misstatement of age clause contained in the fourth subdivision of 
section 10524, Oklahoma Statutes 1931, when properly interpreted, and considered 
in connection with the incontestable clause contained in the third subdivision of 
the same statute, will preclude a defense to an action on a life insurance policy, 
which is based upon misstatement of age of the insured, when such attack is 
interposed more than two years after the date of the issuance of the policy; and 
this is true alike in the case where the defense seeks to deny liability in toto, as 
well as in the case where the defense is offered merely to the end that the face 
amount of the policy be reduced to that which the true age would have purchased 
had such true age been stated in the policy. 

Appeal from District Court, Muskogee County; Enloe V. Verner, Judge. 

\ction by Martha Jones, as beneficiary under life insurance policies, against 
the Lincoln Health & Accident Insurance Company. From a judgment for plaintiff 
on directed verdict, defendant appeals. 

Affirmed. 

Thos. W. Leahy and Forrester Brewster, both of Muskogee, for plaintiff in 
error. 

Kimble, Twine & Robertson, of Muskogee, for defendant in error. 


KZYSZTON v. JOHN HANCOCK MUT. LIFE INS. CO. 
Supreme Court of Pennsylvania. Noy. 25, 1935. 
181 Atlantic Reporter 587. 


1. INSURANCE. 

To avoid life policy providing that all statements made by insured should, in 
absence of fraud, be deemed representations and not warranties, insurer must 
prove fraud of insured in making statements. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Insurer held not liable on life policy in application for which insured falsely 
denied having received medical advice within five years, in absence of evidence 
that insurer knew of insured’s prior medical history or manifested indifference 
with respect thereto, although policy provided that all statements made by insured 
should, in absence of fraud, be deemed representations and not warranties. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal No. 158, March term, 1935, from judgment of Court of Common 
Pleas, Allegheny County; Ralph H. Smith, Judge. 

Assumpsit on life insurance policy by Josephine Kzyszton against the John 
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Hancock Mutual Life Insurance Company. Verdict and judgment for plaintiff in 
the amount of $2,662.67, and defendant appeals. 

Reversed and rendered. 

Argued before Frazer, C. J., and Kephart, Schaffer, Maxey, Drew, Linn, and 
Barnes, JJ. 

Dale C. Jennings, of Pittsburgh, for appellant. 

C. W. Sypniewski and William L. Jacob, both of Pittsburgh, for appellee 

Drew, Justice. 

In this action of assumpsit, plaintiff, as beneficiary of a policy of life insur- 
ance issued by defendant upon the life of her husband, seeks to recover the 
principal sum provided by the terms of the policy. The jury returned a verdict 
for plaintiff, and from the overruling of its motions for a new trial, and 
judgment n. o. v., defendant has appealed. 

The evidence is replete with contradictions and inconsistencies. The facts 
essential to a disposition of the case, however, are not disputed. Application for 
the policy was made by insured on October 4, 1928. The examination was had 
on October 31, 1928. In response to a question of the medical examiner, insured 
denied that he “had any medical advice during the past five years.” The fact is 
that the applicant had been visited by a doctor in the previous July. At that time 
he was in a very serious condition. The doctor testified that he had a chronic 
heart inflammation and an enlarged liver. He further testified that “he couldn't 
get around” and that he “didn’t think he would get out of bed because [of] the 
condition [his] heart was in.” It is also admitted that the applicant had been 
examined by another doctor early in October. This doctor testified that “he had 
a chest full of trouble,” and that he had a “heart and lung condition,” and that 
his lungs were “full of mucus” and “rattles of all descriptions.” 

[1, 2] Payment is resisted upon the ground that insured made false and 
fraudulent answers in his application for the insurance. That this contention 
must be sustained is self-evident. It is true that the policy provided that “all 
statements made by the insured or on his behalf shall, in the absence of fraud, 
be deemed representations and not warranties.” It is also true that our recent 
cases have made it very clear that, where the policy contains such a clause, the 
insurer, to avoid the policy, must prove fraud on the part of the insured in the 
making of the statements. Livingood v. New York Life Ins. Co., 287 Pa. 128, 
134 A. 474; Kuhns v. New York Life Ins. Co., 297 Pa. 418, 147 A. 76; Lilly v. 
Metropolitan Life Ins. Co., 318 Pa. 248, 177 A. 779; Stein v. New York Life Ins. 
Co., 319 Pa. 225, 179 A. 589. This is undoubtedly the law; but it is of no avail 
to plaintiff. The ple 1in fact is that insured was guilty of fraudulent misrepresen- 
tation and deception with respect to facts material to the risk. It is not even con- 
tended that the answer was improperly recorded by the insurer’s representative. 
Rather is it admitted by plaintiff that she herself had summoned the doctors. 
Nor was their father’s illness denied by the children. To circumvent the over- 
whelming effect of this evidence, plaintiff vaguely suggests that defendant is 


for 


estopped to insist upon the variance. There is no semblance of merit in this 
contention. There is absolutely no evidence that defendant or any of its represen- 
tatives ever knew of insured’s prior medical history. The defendant never 
manifested any indifference with respect to these essential facts. On the contrary, 
it accepted the applicant’s negative answer at its face value. This it was entitled 
to do. That answer was false, and there can be no doubt that the insured knew 
it was false. It inevitably follows that plaintiff is barred by the fraud of her 
husband. It is unnecessary to prolong our inquiry further. 

The record discloses many other circumstances strengthening the conclusion 
already reached. All of the elements of this case lead irresistibly to the conclusion 
that the fraud was deliberate. It was conclusively demonstrated. The evidence 
is of such a character as to remove all doubt. 

The judgment of the court below is reversed, and judgment is herein entered 
for defendant. 
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MARLOWE v. TRAVELERS INS. CO. OF HARTFORD, CONN. 
Supreme Court of Pennsylvania. Nov. 25, 1935. 
181 Atlantic Reporter 592. 
INSURANCE. 


In action on double indemnity accident clause of life policy where defense of 
suicide was interposed, burden was on plaintiff to prove her case. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3, INSURANCE 

In action on double indemnity accident clause of life policy, where defense of 
suicide is interposed, so-called “presumption against suicide” cannot be considered 
prima facie proof, since it is nothing more than merely a permissible consideration 
or argument of nonprobability of death by suicide for jury, and not evidence. 

So-called “presumption against suicide” is not a legal presumption bind- 

ing on the jury prima facie until disproved, nor is it a probative fact, but 

it is for the jury a merely permissible consideration of the nonprobability 

of death by suicide; it is not evidence and must not be substituted for 

evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal No. 7, March term, 1936, from judgment and order of Court of Common 
Pleas, Butler County, at A. D. No. 65, March term, 1931; J. Frank Graff, Judge. 

Assumpsit on policy of insurance by Freda L. Marlowe against the Travelers 
Insurance Company of Hartford, Conn. From an order granting defendant a new 
trial after directed verdict for plaintiff in the sum of $5,032, plaintiff appeals. 

\ffirmed. 

The opinion of Judge Graff, referred to in the Supreme Court’s opinion, is as 
follows: 

This action was instituted by the plaintiff upon a certain policy of insurance 
issued upon her husband by the defendant company. Said policy had an additional 
indemnity contract attached thereto, by which the insurance company agreed that 
if the death of the insured should result from bodily injuries effected directly and 
independently of all other causes, through external, violent, and accidental means, 
it would pay to the plaintiff, as beneficiary, the sum of $4,000. Upon trial of the 
case the court directed a verdict in favor of the plaintiff. The defense raised was 
that the deceased came to his death as a result of suicide. This matter now comes 
before us upon motion for a new trial. 


\lbert H. Marlowe came to his death upon January 26, 1930. He was found 
lying on his bed in an upstairs room, half dressed, on a Sunday afternoon, with a 
bullet hole in the middle of his forehead, and a revolver lying on the bed, near his 
outstretched hand. The case had been previously tried, with the result of a verdict 
in favor of the defendant. Upon appeal to the Supreme Court (313 Pa. 430, 169 A. 
100) it was reversed, upon the ground of error committed in the admission of evi- 
dence, and error in the affirmance of a point to the effect that if the jury believed 
that the plaintiff murdered her husband, she could not recover. The Supreme Court 
held that there was no evidence upon which to base such an instruction to the jury. 
In the opinion of that court it was stated as follows: “There is no evidence in the 
record before us to sustain a finding of either suicide or homicide. The testimony 
strongly indicates that he accidentally shot himself while handling a revolver.” 

[1] Apparently the judge upon. this trial thought this statement to be equivalent 
of directing a verdict in favor of the plaintiff. With this conclusion we cannot 
agree. A statement in the charge, as follows, “In all cases such as this, where the 
exact cause of death is not known, but is the result of external injuries, the pre- 
sumption of law is that death was due to an accident, and, without more, this would 
be sufficient upon which to base a verdict,” is clearly in conflict with ‘the case of 
Watkins v. Prudential Insurance Co., 315 Pa. 497, 173 A. 644, 650, 95 A. L. R. 869. 
The court there stated: “But, to charge the jury that after plaintiff proved the 
insured’s death through external and violent means, the balance of the proof required 
to maintain the cause of action, that is, ‘the necessary element of accidental death is, 
Prima facie, supplied by the presumption against suicide,’ is erroneous.” 

[2, 3] The presumption against intentional death cannot be considered prima facie 
proof. The burden remained upon the plaintiff to prove her case. The so-called 
“Pres umption against suicide” does not have the weight of a probative fact. It can 
be considered as nothing more than merely a permissible consideration, or argument, 
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of nonprobability of death by suicide. In the case of Walters v. Western & S. Liie 
Insurance Co., 113 Pa. Super. 221, 225, 172 A. 406, 408, it is stated as follows: 
“The court instructed the jury, in substance, that it was incumbent upon the plain- 
tiff to prove that death was due to an accident, and in determining that question 
the plaintiff was entitled to the presumption that the insured did not take his own 
life; that if the jury was satisfied by the fair weight of the evidence that death was 
accidental, then the burden of producing evidence that the fatal wound was inten- 
tional and self-inflicted would pass to the defendant. We think that was a correct 
statement of the law.” 

Had the Supreme Court been of the opinion that the plaintiff was entitled to a 
directed verdict when the matter was before it, undoubtedly it would have said so. 
In a precisely similar case before the Superior Court, although a directed verdict 
was asked for the plaintiff, it was refused. 

|4] The testimony offered by the plaintiff was verbal, and, in all such cases, the 
credibility of the witnesses is a matter for the jury. In the light of this rule, and 
with the settled law that the “presumption against suicide” is nothing more than an 
argument, or an inference, in its support, without the effect of being a presumption 
of law, we are clearly of the opinion that the court was in error in directing a ver- 
dict for the plaintiff in this case. 

Argued before Frazer, C. J., and Kephart, Schaffer, Maxey, Drew, Linn, and 
Barnes, J ;: 

W. H. Martin, A. R. Cingolani, and Painter & Painter, all of Butler, for appel- 
lant. 

W. D. Brandon, J. Campbell Brandon, and F. Clair Ross, all of Butler, for 
appellee. 

Per Curiam. 

The order of the court below granting a new trial is affirmed upon the opinion 
of Judge Graff, specially presiding. The trial judge’s direction of a verdict in 
favor of plaintiff was obviously based upon the misconception of the import of a 
sentence in the opinion of Mr. Justice Schaffer when this case was previously before 
us in 1933 (313 Pa. 430, 169 A. 100). It was also based upon a misunderstanding of 
the rule we laid down in Watkins v. Prudential Insurance Co., 315 Pa. 497, 173 A. 
644, 649, 95 A. L. R. 869. We there distinctly pointed out that in an action on an 
insurance policy where the insured came to his death “through ‘external, violent 
and accidental means’ ” and where the defense is suicide, that the burden to prove 
all the operative facts by a fair preponderance of the evidence rests upon the plain- 
tiff, that the necessary proof-element of accidental death is not supplied, prima facie, 
by the so-called “pre sumption against suicide,” that what is often thus miscalled a 
“presumption against suicide” is not a legal presumption binding on the jury prima 
facie till disproved, nor is it a probative fact, but it is for the jury a merely per- 
missible consideration of the nonprobability of death by suicide; it is not evidence 
and must. not be substituted for evidence. 


FIDELITY TRUST CO. v. TRAVELERS’ INS. CO. et al. 
Supreme Court of Pennsylvania. Nov. 25, 1935. 
181 Atlantic Reporter 594. 
INSURANCE. 

Where life policies were purchased by partners at partnership’s expense to 
represent value of partners’ interest in good will of firm and solely to avoid difficult 
of appraising value of good will upon death of either partner, wife named as bene- 
ficiary in partner’s policies held not a “donee beneficiary” and could not recover 
proceeds of policies where insured changed beneficiary before his death, since mere 
fact that one may possibly benefit from contract if it is carried out as first written 
does not make him “donee beneficiary” thereof, 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Partners’ agreement that life policies represented their individual interest in 
good will of partnership and their conduct, which was consistent with such agree- 
ment, held authoritative interpretation of agreement and binding on deceased part- 
ner’s wife in her action for proceeds of policies, on theory that she had vested inter- 
est therein as original beneficiary, notwithstanding change of beneficiary beiore 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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3. INSURANCE. 

Where wife of insured failed to prove contract giving her status of donee bene- 
ficiary of life policies which reserved right to change beneficiary, wife had no vested 
right in proceeds of policy, but mere expectancy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

Appeal No. 266, March term, 1935, from judgment n. o. v. of Court of Common 
Pleas, Allegheny County, No. 1026, October term, 1933; William H. McNaugher, 
judge. 

Assumpsit on two life insurance policies by the Fidelity Trust Company, trustee, 
against the Travelers’ Insurance Company and Gertrude T. Tenser, interpleader 
defendant. From judgment for plaintiff, non obstante veredicto, defendant appeals. 

\firmed. 

Argued before Frazer, C. J., and Kephart, Schaffer, Maxey, Drew, Linn, and 
Barnes, JJ. 

Charles B. Prichard, of Pittsburgh, for appellant. 

Earl F. Reed, Thorp, Bostwick, Reed & Armstrong, and Joseph A. Langfitt, 
Jr. all of Pittsburgh, for appellee. 

Maxey, Justice. 

On January 21, 1933, William H. Tenser of Pittsburgh designated the Fidelity 
Trust Company the beneficiary of two policies of insurance upon his life. By a trust 
agreement of the same date, the Fidelity Trust Company agreed to receive and pay 
the proceeds, as trustee, to certain persons named therein; the largest share going 
to one Clementine Bole. Tenser died June 16, 1933, and thereafter his widow, 
Gertrude T. Tenser, who had previously been the beneficiary of these policies, also 
claimed the proceeds. Suit being brought upon the policies by the trust company, 
the insurer admitted its liability, paid the money into court, and petitioned that the 
opposing claimants be required to interplead. The petition was granted and a 
feigned issue framed, with the Fidelity Trust Company, trustee, as plaintiff, and 
Gertrude T. Tenser, as defendant. Pleadings were filed by the parties, whereupon 
plaintiff moved for judgment for want of a sufficient affidavit of defense. The court 
refused the motion (which action, on appeal, this court affirmed per curiam, 316 Pa. 
385, 175 A. 409), and the case proceeded to trial. The jury returned a verdict for 
defendant, but the court in banc entered judgment for plaintiff n. 0. v., and defend- 
ant appealed. 

William H. Tenser and A. J. Phipps were, for a number of years, engaged as 
partners in the food brokerage business. In May, 1921, they orally agreed that, 
in lieu of attempting to value the good will in appraising the partnership assets 
in the event of the death of either partner, each would take out a policy of life 
insurance for $10,000, on his own life, and payable to his wife; the premiums to be 
paid out of partnership funds and charged to partnership expense. This was done. 
The partners were about the same age; they had an equal interest in the business; 
and the premiums were almost identical in amount. This agreement was embodied 
in paragraph 8 of a written partnership agreement executed the following Sep- 
tember... The business continued to prosper, and, in December, 1926, they each took 
out, in pursuance of a further agreement, additional policies of insurance for 
$10,000, upon the same terms and conditions. The parties never discussed with each 
other whether the insured should retain the right to change the beneficiary of his 
policies. All the policies, however, expressly reserved to the insured that right. 

In February, 1927, Tenser exercised his right to change the beneficiary of his 
policies, and made them payable to the Fidelity Trust Company, in trust, to pay 
$5,000 to his wife, and the income from the balance of the proceeds to her during 
her natural life, with discretion to pay additional sums out of the principal for her 
support and maintenance. In January, 1931, Tenser revoked this arrangement and 
made the policies payable to his estate. In January, 1933, he again changed the 
policies to be payable to the Fidelity Trust Company, in trust to pay the proceeds 


1 Paragraph 8 reads as follows: “It is further agreed that in the event of the death of either 
Partner before the termination of the partnership as herein provided the net value of the business 
shall be promptly ascertained by the joint appraisal of the surviving partner and the legal 
representatives of the decedent and in case of any disagreement arising therein, the matter in 
dispute shall be referred to and decided by an arbitrator mutually chosen and as soon as same 
is accomplished, the amount due decedent’s estate being the one-half part or portion of the value 


of the entire net worth of the partnership business shall be paid to the said legal representatives. 


Said appraisal shall not include any amount for the good will of the business, that having already 
been adjusted by mutual insurance carried by the business and payable to the respective wives of 
the partners.” 
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as follows: $12,500 to Clementine Bole, $1,500 to his mother, and the balance 
equally to his sisters. Phipps did not know of the changes Tenser had made until 
1931, but meanwhile, in February, 1928, he changed the beneficiary of his own 
policies to the Fidelity Trust Corhpany, as trustee; he revised the trust agree- 
ment in 1931, and revoked it in 1934. Throughout these changes Phipps retained 
his wife as beneficiary of the trust, although she was provided for in part by 
income rather than by principal. : 
At the trial plaintiff placed in evidence the trust agreement of January, 1933, and 
the admitted averments of the statement of claim that it was the beneficiary named 
in the policies on Tenser’s life at the time of his death, and rested. Not disputing 
these facts, defendant contends, as she did below, that the above-cited provisions 
of the partnership agreement of 1921 were made, among other reasons, for her bene- 
fit, making her a donee beneficiary thereof; that therefore she acquired a vested 
interest in the insurance taken out under that agreement, which interest, being 
vested, her husband was powerless to destroy by attempting to change the bene- 
ficiary of his policies. She further contends that the trust agreement of 1933 is 
fraudulent and void, in that it was executed in pursuance of a conspiracy entered 
into in consideration of a meretricious relationship between her husband and Clem- 
entine Bole. 

[1] Concerning defendant’s first contention, the learned trial judge, without 
submitting the question to the jury, ruled as a matter of law that under the evi- 
dence presented the defendant acquired no vested interest in the policies by 
virtue of the partnership agreement, and that, therefore, the decedent was at all 
times at liberty to change the beneficiary named in his insurance policy. In this 
we find no error. Defendant failed to prove her averments—which, when the 
case was here before, we held sufficient to prevent judgment on the pleadings—that 
the partnership agreement of 1921 was made for her benefit; she was at that time 
only a possible incidental beneficiary of that agreement. The principle that the 
donee beneficiary of a contract may sue thereon is inapplicable here, for defendant 
never acquired that status. It is not every one who may possibly benefit from a 
contract if it is carried out as first written who acquires the substantial status of 
“donee beneficiary.” 

{2, 3] The language of the partnership contract of September, 1921, wherein 
Phipps and Tenser reduced to writing their previous oral agreement, shows clearly 
that the sole purpose for taking out the insurance was to avoid the difficult prob- 
lem of appraising the good will of the business and determining the amount payable 
to the estate of that partner who should die first. That the policies were made 
payable to their respective wives was not the motivating cause of the contract 
entered into; it was (assuming their domestic relations then to have been harmoni- 
ous) merely a logical and casual result, for wives are the usual beneficiaries of 
husbands’ estates. That this is true is shown by the fact, to which Phipps testified, 
that they never discussed or thought about whether either partner should be per- 
mitted to change the beneficiary of his insurance. Had the identity of the bene- 
ficiaries been a matter of any moment to them, it is almost impossible to believe 
that they would not have made some provision dealing with the point. Moreover, 
the subsequent actions of both partners in making their policies payable to trustees 
(and Phipps testified that in so doing he was not conscious of any violation of the 
agreement, although he did not know that Tenser had already taken this step) indi- 
cates that they felt free to change the beneficiaries of their insurance at will, and 
did not consider that by their partnership agreement they had irrevocably vested 
any rights in others. Their conduct in the respect stated constituted an authoritative 
interpretation of their agreement. Gillespie v. Iseman, 210 Pa. 1, 59 A. 266; 
Baeder, Adamson Co. v. F. W. Tunnell & Co., 285 Pa. 356, 132 A. 172; In re Daub’s 
Estate, 313 Pa. 35, 169 A. 379. In view of these facts, we (like the court below) 
cannot attach much weight to Phipps’ statement that the designation of their wives 
as the beneficiaries of the insurance was “not merely an incident.” Actions are 
usually the clearest transcripts of states of mind. Since defendant failed to prove 
a contract giving her the fixed status of donee beneficiary, she is in exactly the 
same position as any other beneficiary named in a life insurance contract where the 
insured reserves the right to change the beneficiary. In such cases the designated 
beneficiary has no vested right or interest in the insurance during the lifetime of 
the insured: all she or he has is a mere expectation of benefit. Riley v. Wirth, 313 
Pa. 362, 169 A. 139; Knoche v. Mutual Life Ins. Co. of N. Y., 317 Pa. 370, 176 A. 230, 
and cases there cited. When defendant’s husband exercised his undoubted right to 
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change the beneficiary, the wife’s expectation became merely a prospect that had 
vanished. 

[4, 5] Defendant likewise failed to prove her other contention that the trust 
agreement was made pursuant to a conspiracy between her husband and Clementine 
Bole. The testimony shows that after several years of neighborliness between the 
Tenser family and the Bole family, an attachment grew up between defendant’s 
husband and Mrs. Bole. As a result Mr. and Mrs. Tenser separated in September, 
1929. In 1930, Tenser and Mrs. Bole began divorce actions against their respective 
spouses: in January, 1931. Tenser was denied a divorce, but subsequently Mrs. 
3ole secured hers. From the time of his separation from defendant, Tenser asso- 
ciated more and more with Mrs. Bole. Continuing to see Mrs. Bole almost daily, 
he at first lived at the Pittsburgh Athletic Association, but shortly after being 
denied a divorce, he moved to a house within a block of Mrs. Bole’s home, and in 
November, 1931, he moved to the Bole house, where he resided until his death. 
Occasionally, defendant hired observers to watch her husband and Mrs. Bole; one 
of the observers living as a lodger at the Bole home for several weeks, and at the 
trial they testified to incidents which give support to Mrs. Tenser’s contention that 
her husband’s relations with Mrs. Bole were improper. While the evidence was 
sufficient to support the conclusion of the jury that a meretricious relationship 
existed between Tenser and Mrs. Bole, there was no testimony showing that they 
entered into any conspiracy or agreement with respect to the insurance policies. 
There is no evidence that the change of beneficiary of his insurance was not solely 
on Tenser’s own initiative; there is no evidence that Mrs. Bole counseled it or even 
knew of it until after his death. A meretricious relationship cannot be expanded 
into a conspiracy to do all those things which often result from such relationships. 
The situation is analogous to that where a meretricious relationship exists between 
a testator and the principal beneficiary of his will. In that case, as we said in 
Central Trust Co. v. Boyer, 308 Pa. 402, 410, 162 A. 806, 809, the mere existence 
of the immoral relation “does not give rise to a presumption of undue influence 
(Wertheimer’s Est., 286 Pa. 155, 133 A. 144; Weber v. Kline, 293 Pa. 85, 141 A. 
721) and, standing alone it would not support the setting aside of the will (Alls- 
house v. Kelly, 219 Pa. 652, 69 A. 88; Chidester’s Est., 227 Pa. 560, 76 A. 418; 
Kustus v. Hager, 269 Pa. 103, 112 A. 45).” <A fortiori, if there is no proof of 
undue influence in such a case, there is no proof here of a conspiracy, which must be 
proved by full, clear, and satisfactory evidence, not merely of an influence exercised 
over the decedent, but of an active co-operation and collusion between the guilty 
parties. Ballantine v. Cummings, 220 Pa. 621, 70 A. 546; Com. v. Benz, 318 Pa. 465, 
178 A. 390. The evidence presented was not sufficient to take this case to the jury. 

The judgment is affirmed. 


IWANKOW v. COLONIAL LIFE INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. Dee. 11, 1935. 
181 Atlantic Reporter 870. 
1. INSURANCE. 


In action on life policy, plaintiff had burden to prove that lapsed policy was 
revived in accordance with terms thereof requiring evidence of insurability of 
insured satisfactory to company, and that insured should be living and in sound 
health at time of revivor. 


(For other cases, see Insurance, Dec. Dig. § 370.) 
2. INSURANCE. 
_ Insurer held not to have waived provision of life policy requiring insured to 
furnish evidence of insurability satisfactory to company in order to revive lapsed 
policy hy accepting payment of premiums on condition that company would not 
be liable under policy in case of death, unless payment was subsequently entered 
In premium receipt book and receipt surrendered at same time. 

(For other cases, see Insurance, Dec. Dig. § 365{2].) 


_Appeal No. 230, October term, 1935, from judgment of Municipal Court, 
Philadelphia County, October term, 1933, No. 1236; Leopold C. Glass, Judge. 

_ Assumpsit to recover on life insurance policy by Mary Iwankow, administra- 
trix of the estate of Stephen Iwankow, deceased, against the Colonial Life Insur- 
ance Company of America. From an order granting defendant’s motion for a 
new trial, plaintiff appeals. 

Modified and affirmed. 
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Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

Maurice G. Weinberg, of Philadelphia, for appellant. 

Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for 
appellee. 


ADAMS v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Dec. 18, 1935. 
182 Atlantic Reporter 112. 
1. INSURANCE. 


Where policy provides that all statements made by insured shall in absence of 
fraud be deemed representations and not warranties, insurer, to avoid policy, must 
prove that statements made by insured were knowingly false and fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Where evidence is conflicting in action on life policy, whether deceased was 
in good health at time of delivery of policy, within meaning of its terms, is ques- 
tion for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

3. INSURANCE. 

In action on life policy, whether insured, who at time of application was being 
treated for diseased kidney condition by physician who had concealed from 
insured her true condition, deliberately withheld material information from insurer 
by stating in her application for policy that she had never had kidney disease, held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal No. 175, October term, 1935, from judgment of Court of Common 
Pleas, Lancaster County, No. 24, January term, 1934; Oliver S. Schaeffer, Judge. 

Assumpsit on a life insurance policy by George W. Adams against the Metro- 
politan Life Insurance Company. Verdict for plaintiff for $1,073.50. Defendant's 
motion for judgment non obstante veredicto was overruled, judgment was entered 
on the verdict, and defendant appeals. 

Affirmed. 

Argued before Keller, P. J.. and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Harris C. Arnold, of Lewiston, and John A. Coyle, of Lancaster, for appellant. 

Windolph & Mueller and F. Lyman Windolph, all of Lancaster, for appellee. 


NATIONAL LIFE & ACCIDENT INS. CO. v. KESSLER. 


Superior Court of Pennsylvania. Dec. 18, 1935. 
182 Atlantic Reporter 117. 
1. INSURANCE. 


Insurer under life policy made incontestable after two years from issuance 
must by some definite steps specifying grounds of complaint disclaim liability 
within contestable period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Where application for reinstatement of life policy provided for avoidance of 
insurance by breach of warranties therein contained if death occurred within one 
year after reinstatement, held that insurer could not after expiration of one-year 
contestable period assert fraud in reinstatement application as ground for can- 
celing policy, thought original policy allowed contest within two years, and 
cancellation suit was brought within two-year period after reinstatement of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Insurer could not assert, in cancellation suit brought one year from reinstate- 
ment of life policy that violation of provision requiring insured to be in good 
health as condition precedent to reinstatement afforded basis for cancellation, 
where reinstatement contract provided for avoidance of policy for breach of war- 
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ranties or agreements occurring within one year after reinstatement, and bill alleged 
that policy was reinstated in reliance upon insured’s representations. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, INSURANCE. 

In suit by insurer to cancel life policy brought after expiration of contestable 
period provided in reinstatement contract, effect of limitation in contestability 
provision deld not avoided by charge that beneficiary participated in fraud and 
attempted by deceit to prevent insurer discovering fraud and canceling policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal No. 322, October term, 1935, from decree of Court of Common Pleas 
No. 2, Philadelphia County, No. 5506, December term, 1934; James Gay Gordon, 
Ir., Judge. 

Bill in equity by the National Life & Accident Insurance Company against 
Rae Kessler, individually and as personal representative of Louis Kessler, deceased, 
to set aside a life policy on the ground of fraud. From a judgment sustaining 
preliminary objections to the bill and amended bill, dismissing the bill and 
amended bill, plaintiff appeals. 

\ firmed. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

Louis McCabe, of Philadelphia, for appellant. 

J. Herman Kahn and Maxwell L. Kahn, both of Philadelphia, for appellee. 

STADTFELD, Judge. 

This is an appeal from the judgment of the court of common pleas No. 2, 
Philadelphia county, Gordon, J., sustaining preliminary objections to plaintiff’s 
bill in equity and amended bill in equity, and dismissing the bill and amended bill. 

The bill averred that on January 13, 1933, plaintiff issued to Louis Kessler, 
husband of the defendant, its policy of insurance. This policy contained a pro- 
vision for reinstatement in event of lapse because of default in premium payments 
upon presentation of evidence of imsurability satisfactory to the company. It 
likewise contained a provision providing that except for nonpayment of premiums 
when due, the policy should be incontestable after two years from its date of issue. 

That the contract of insurance was procured by fraudulent misrepresentations 
on the part of the insured regarding the state of his health. 

That on July 14, 1933, the policy of insurance lapsed for nonpayment of 
premiums and it was reinstated September 7, 1933, under the inducement of 
fraudulent representations made in writing by the applicant as to the state of his 
health. Said application for reinstatement provided that the policy should not 
be reinstated, nor the insurance be in force, until notice of its reinstatement 
should be delivered to applicant during his good health; that if death should 
occur within one year after the reinstatement of the said policy, the insurance 
thereby provided should be avoided by any breach of any warranties contained in 
the application for reinstatement; that except as modified by the application for 
reinstatement, the insurance provided by the policy when reinstated should be 
subject to all the terms and conditions thereof, as if no default had occurred in 
the payment of a premium. 

_ That the insured died November 15, 1934, as a result of diseases, the existence 
of which he had fraudulently concealed in the original application and in the 
application for reinstatement. 

The bill further averred that thereafter the defendant delayed and misled 
the plaintiff in its investigation as to the cause of death. On Monday, January 
i4. 1935, bill in equity was filed. Defendant’s preliminary objections, based on 
want of jurisdiction and failure to take steps to rescind within two years of the 
date of issue of the said policy, were duly filed, and an amended bill was filed. 
From the order sustaining these objections and dismissing the bill and amended 
bill, this appeal is taken. 

For the purpose of this appeal, we must assume that the alleged misrepre- 
sentations were such as to have invalidated the policy at the option of plaintiff 
company. The policy, however, contained the usual incontestability clause, in 
the following language: “Except for non-payment of premium when due, for 
self-destruction as aforesaid and except for violations of the conditions of 
aforesaid supplementary contract (if any), this policy shall be incontestable after 
two vears from its date of issue.” In his application for reinstatement, the 
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insured again falsely declared that all the statements and answers contained 
in his original application for insurance were true, and also made certain addi- 
tional false statements respecting his health, and agrees, respecting the additional 
statements, that if his death should “occur within one year after the reinstate- 
ment of said policy, the insurance thereby provided shall (should) be avoided 
by any breach of any of my (his) warranties or agreements herein (therein) 
contained.” 

The amended bill avers that plaintiff, in reliance upon the representations 
set forth in the application for reinstatement, reinstated the said policy. 

The application for reinstatement contains the following relevant provisions: 
“As the basis of this application, and as part of the contract of reinstatement 
applied for, in behalf of myself and of every person who shall have or claim 
any interest in the reinstated Policy, I hereby warrant and agree: (1) That all 
statements and answers contained in either section of my application for 
insurance in consequence of which said Policy was originally issued, were, on 
the date of said application or section thereof, full, complete and true as therein 
written; (2) that all my statements hereinafter contained are full, complete and 
true, each printed statement to which no written exception is made being wholly 
true without exception; (3) that said policy shall not be reinstated, and the 
insurance therein provided shall not be in force, until the Company shall signify 
its acceptance of this application by mailing to me a notice thereof during my 
life and good health; (4) that if my death shall occur within one year after the 
reinstatement of said Policy, the insurance thereby provided shall be avoided 
by any breach of any of my warranties or agreements herein contained; * * * 
(6) that except as modified by this application, the insurance provided by said 
policy when reinstated shall be subject to all the terms and conditions thereof, 
as if no default had occurred in the payment of a premium thereon.” 

Appellant contends that the policy in question was never effectively rein- 
stated by reason of having been procured by fraud; by reason of not having 
keen reinstated during the insured’s good health, and that the policy as rein- 
stated is contestable at any time within two years of the date of reinstatement. 

Whatever may be the decision in other jurisdictions, we have held in Roths- 
child v. New York Life Insurance Co., 106 Pa. Super. 554, on page 567, 162 A. 
463, 467: “In our opinion, the reinstatement of a policy does not result in the 
issuance of a policy of insurance or in the making of a new insurance contract, 
but is simply the revival and restoration of the original policy or contract of 
insurance upon the conditions prescribed within itself.” 

[1] Under the provisions of the original policy, it was the duty of the com- 
pany to disclaim liability within the contestable period. As stated by Mr. Justice 
Kephart in Feierman v. Eureka Life Insurance Co., 279 Pa. 507, at pages 508, 
509, 124 A. 171, 32 A. L. R. 646: “The great weight of authority supports the 
position that the insurer must at least disavow liability within the contestable 
period to be relieved—not necessarily by legal action, but some definite step, 
specifying the ground of complaint, in such form as to effect a cancellation of 
the contract. * * * The knowledge that false representations have been made 
must be ascertained within the two years, and, in the same time, the company, 
by some act, must rescind, cancel, or notify the insured or the beneficiary that it 
will no longer be bound by the policy.” ; 

[2] The contract of reinstatement provided “That if my death shall occur 
within one year after the reinstatement of said policy the insurance thereby pro- 
vided shall be avoided by any breach of any of my warranties or agreements herein 
contained.” (Italics supplied.) 

The policy in question lapsed for nonpayment of premium on July 14, 1933, 
and was reinstated on September 7, 1933. The assured died November 15, 1934, 
more than one year after reinstatement. It is obvious, therefore, that the insurer 
cannot now question the alleged fraud in the reinstatement after the expiration 
of the one-year contestable period contained in the contract of reinstatement. 
The defendant desired to safeguard itself against fraudulent statements in the 
reinstatement and has stipulated that within one year of the reinstatement, the 
company should have the right to avoid the policy. The one-year period having 
expired and the company having done nothing within that period to right the 
alleged deceit practiced by the assured, it should not be permitted to do so 
thereafter. 


If we regard the contract for reinstatement, not as a new contract of insur- 
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ance, but as a waiver of the forfeiture, thus restoring the policy and making it 
as effective as if no forfeiture had occurred, it reserves the right of the company 
to avoid the effect of the reinstatement within one year from the time of rein- 
statement, by showing, if it can, that the reinstatement was induced by unfair 
and fraudulent means. 


Appellant contends that the one-year contestable period, mentioned in the 
reinstatement application, shortens the entire period of contestability in the orig- 
inal policy. We do not agree with this interpretation. If the assured would have 
died within the two-year contestable period, as provided in the original policy, 
but beyond the one-year contestable period mentioned in the reinstatement, the 
insurer could have contested the policy for fraud committed in the original applica- 
tion for reinstatement. In the case at bar, both contestable periods had expired. 

To apply the two-year contestable period contained in the original policy to 
the contract of reinstatement, would be to ignore the one-year contestable period 
in the latter contract. We cannot rewrite the contract. Following the construc- 
tion we have indicated gives effect to both provisions and does no violence to 
either. If there be any ambiguity in the reinstatement provision, it should be 
resolved against the insurer. 

[3] Appellant further contends that it was necessary, under the terms of the 
application for reinstatement, as a condition precedent to reinstatement, for the 
assured to be in good health, and “that the said policy shall not be reinstated, and 
the insurance therein provided shall not be in force, until the Company shall 
signify its acceptance of this application by mailing to me (him) a notice thereof 
during my (his) life and good health.” Plaintiff’s bill further avers that in reli- 
ance upon the representations, the policy was reinstated. If the representations 
were false or fraudulent, plaintiff must avail itself of its remedy within one year. 


Under any other construction, there would be no limit of time in which to contest 
it. 


The same contention was made in the case of Ludwinska v. John Hancock 
Mutual Life Insurance Co., 115 Pa. Super. 228, 175 A. 283, reversed on other 


grounds by the Supreme Court 317 Pa. 577, 178 A. 28, 98 A. L. R. 705. In that 
case there was a provision in the policy that the contract of insurance should 
not take effect unless the policy was delivered to the assured while he was in 
sound health. The company sought to defeat the policy on the ground that when 
it was delivered the assured was not in sound health, and therefore the policy 
never took effect. This court, in an opinion by our Brother Baldrige, J., in 
dismissing this contention, said, 115 Pa. Super. 228, on page 233, 175 A. 283, 284: 
“The payment of the premium and the delivery of the policy would not have 
been binding on the insurer (Landy vy. Philadelphia Life Ins. Co., 78 Pa. Super. 
47) if the questions of sound health, etc., were now disputable. But, as hereto- 
fore pointed out, at the end of two years, the defendant agreed that those matters 
could not be questioned. It is now concluded thereby that the policy at the 
expiration of that time was a valid and existing contract. Brady v. Prudential 
Ins. Co., 168 Pa. 645, 32 A. 102; Feierman v. Eureka Life Ins. Co., supra [279 
Pa. 507, 124 A. 171, 32 A. L. R. 646].” 


[4] Appellant contends that the appellee beneficiary, cannot recover for the 
reason that she participated in the alleged fraud of the insured, and by falsehood 
and deceit attempted to prevent the company from discovering the fraud and 
canceling the policy. That by avoiding service of notice of cancellation of the 
contract within the time specified therein, she cannot invoke the incontestability 
clause. A similar contention was made, bug relief denied thereunder, in the case 
of Southern Union Life Insurance Co. v. White (Tex. Civ. App.) 188 S. W. 
266, at page 268, the court saying: “Appellant makes the proposition that the 
appellee cannot recover for the reason that she participated in the alleged fraud 
of the insured. It appears to us to be self-evident that if it is not permissible, 
by reason of the incontestable clause, to show that the insured committed fraud 
in obtaining the policy, it is not permissible to show that the beneficiary partici- 
pated in such fraud. Upon this point, see Kansas Mut. Life Ins. Co. v. White- 
head, 123 Ky. 21, 93 S.W. 609, 13 Ann. Cas. 301, and Lynch v. Prudential Ins. 
Co., 150 Mo. App. 461, 131 S.W. 145, 148.” 

We do not think that the court erred in sustaining the objections and dis- 
missing the bill and amended bill. 
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The assignments of error are overruled, and decree affirmed at costs of 
appellant. 
Cunningham, J., absent. 


PACK v. METROPOLITAN LIFE INS. CO. No. 14181. 
Supreme Court of South Carolina. Nov. 29, 1935. 
182 Southeastern Reporter 747. 
1. INSURANCE. 


In action for alleged fraudulent breach of policy providing for disability and 
death benefits, plaintiff held required to establish allegations that policy was can- 
celed for non-payment of premiums in pursuance of fraudulent design to bring 
about cancellation of policy, and that fraudulent act accompanied cancellation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

Evidence held insufficient to show fraudulent breach of policy providing for 
disability and death benefits so as to authorize recovery of punitive damages, but, 
at most, to show a negligent breach of contract which would entitle insured to 
recover actual damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

_ Where evidence at most showed a negligent breach of policy providing for 
disability and death benefits, insured held not entitled to recover the face of the 
policy which was payable only on death of insured to her estate or named bene- 
helary. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

5. INSURANCE. 

Measure of damages for negligent breach of policy providing disability and 
death benefits was sum of premiums paid by insured and loss by lapse of policy 
and any special damages which insured had suffered. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Appeal from Common Pleas Circuit Court of Richland County; Hayne F. 
Rice, Judge. 

Action by Bessie Pack against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded with directions. 

Elliott, McLain, Wardlaw & Elliott, of Columbia, for appellant. 

Andrew J. Bethea, of Columbia, for respondent. 

BonuHAM, Justice. 


The respondent was insured in the defendant company; the premium on the 
policy being payable weekly. She alleges in this action that while so insured it 
was the agreement with, and the custom of, the agent of the insurance company 
to call at her residence every week for the collection of the premium; that on the 
20th day of February, 1933, she had become ill, and was in a serious and pre- 
carious state of health; that on that day the agent of the company called at her 
home at Hyatt Station and collected the premiums then due, and then and there 
conceived the fraudulent design’of causing her policy to lapse, and thereafter put 
into effect his wicked and fraudulent design by willfully refusing to come and 
collect the premiums on the policy, which she was at all times ready and willing 
to pay; that the policy was thus lapsed and its benefits lost to plaintiff, as well 
as the premiums she had paid thereon. She asks for damages actual and punitive 
in the sum of $3,000. 

The answer admits the issuing of the policy to plaintiff on the 4th day 01 
July, 1932, in the sum of $116; denies that any premiums have been paid thereon 
since the 20th day of February, 1933; denies all allegations not specifically admitted 
or explained; that defendant’s agents made numerous attempts to locate plaintifi 
after the 20th of February, 1933, in order to collect the premiums on the policy, 
by calling at the residence of the plaintiff at Hyatt Station, but failed to find her; 
that the agent endeavored, but was unable to find plaintiff's new address; that 
whatever damage plaintiff has sustained, which damage is denied, was caused by 
the failure of the plaintiff to notify the defendant, its servants and agents, of her 
new address. 
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Defendant moved to strike from the complaint certain parts thereof, which 
motion was refused. 

The ¢ase was heard by Judge Rice and a jury. At the conclusion of all the 
testimony defendant made a motion for direction of a verdict as to punitive 
damages, because plaintiff had failed to make out a case of fraud; that the only 
inference deducible from the evidence is that of a simple breach of contract for 
failure to call for the premiums. The motion was refused. 

The jury found for plaintiff in the sum of $174 actual damages, and $500 
punitive damages. Motion for new trial was denied. ; 

The appeal depends upon ten exceptions, but the questions to be determined 
are not sO many. 

At the beginning of the trial, respondent’s counsel, in response to inquiry, 
stated in open court that the action was based on “a fraudulent breach of con- 
tract. 

[1, 2] It is manifest from the allegations of the complaint that plaintiff founds 
her charge of “fraudulent breach of contract” upon the statement that: 

“The agent of said Insurance Company seeing her condition and realizing 
that her sickness might result not only in her total and permanent disability, but 
most likely cause her death, it is alleged, on information and belief, that he, the 
said agent, thereupon determined to cancel out the said policy and cause same 
to lapse by failing and refusing thereafter to call for and collect said premiums 
as had been his custom previous thereto. 

“That upon information and belief, it is further alleged that in order to be 
relieved of its liability under said policy contract, said defendant Insurance Com- 
pany, its agents, servants, or employees, did forthwith proceed to put into effect 
its wicked design by wrongfully cancelling out of record said policy, * * * said 
breach being accompanied by a fraudulent act in the execution of defendant’s 
wilful, wicked, and premeditated plan to cheat and defraud plaintiff, as alleged 
herein. 

Let it be conceded, if you wish, that no premiums were collected or paid after 
February 20, 1933, and that the policy was canceled for the nonpayment of premi- 
ums, it was still incumbent on the plaintiff, in order to recover in this action, to 
show by evidence that these things occurred in pursuance of the fraudulent design 
to bring about the cancellation of the policy, and to show what fraudulent act 
accompanied the cancellation. The allegations of the complaint of such fraudulent 
intent and purpose are not proof; they are mere legal conclusions. 

[3] Analyzed, the testimony for plaintiff does no more than show that defend- 
ant’s agent did not, after February 20, 1933, call at Hyatt Station to collect 
premiums on the policy, that when plaintiff moved from Hyatt Station, she left 
instructions with Mrs. Davis to inform the agent that she had moved to Senator 
Hammond’s place out on the old Camden road; that Mrs. Davis gave the agent 
this information; that plaintiff's brother went to the office of the company in 
Columbia for the purpose of paying the premiums due and in arrears, and was 
informed that they must be paid to Mr. Mullinnix, the agent on whose “debit” 
the plaintiff was. That plaintiff's brother saw the defendant’s agent, Mullinnix, 
on the highway and gave him the information that his sister had moved to the 
Pin Branch neighborhood; that when asked why he had not been out to collect 
premiums, the agent said: “Why you have moved off and I can’t find where you 
live at, * * * IT will be out there to see about it.” 

For the defendant, the evidence shows that on the 20th of February, 1933, 
the policy of plaintiff was then, in effect, lapsed for nonpayment of premiums; 
that nevertheless the agent, Mullinnix, alleged by plaintiff to be deus ex machina 
ot the design to forfeit and cancel plaintiff's policy accepted from her payments 
which revived her policy and put it back in force and effect; that the agent made 
numerous efforts at Hyatt Station to find and collect from plaintiff; and after 
learning from her brother that she had moved to the Pin Branch section, made 
three trips there to locate her, but not having any number or definite information 
of her new place of residence was unable to find her; that the Pin Branch section 
is outside the corporate limits of the city of Columbia; that when informed by 
the brother of plaintiff that the plaintiff then resided at the Pin Branch section, 
defendant’s agent offered then to accept the premiums due, the payment of 
which would reinstate the policy; that the brother refused to make such pay- 
ment for the reason that the matter had been put in the hands of an attorney; 
that the lapse of the policy could not benefit defendant’s agent, but, on the 
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contrary, entailed on him a loss of $2.40, which was enforced against him under 
the rules of the company because he permitted a policy on his debit to lapse; 
that it was to the interest of the company to keep alive all of its policies. 

The evidence fails to show the alleged “fraudulent breach of contract 
accompanied by a fraudulent act.” 

It may show a negligent breach of the contract because of inadequate efforts 
of defendant’s agent to ascertain the changed residence of the plaintiff, and to 
collect the premiums. That would be simple negligence, the proof of which 
would entitle the plaintiff to recover actual damages. 

[4] What is the measure of actual damages in such cases? 

The jury found for the plaintiff the sum of $174 actual damages, and $500 
punitive damages. The sum of actual damages was made up of $116 the face 
value of the policy and $58 disability. 

The verdict cannot stand in this form, 

Plaintiff is not entitled to recover the face of the policy, viz., $116; this is 
settled by the decision in the case of Crosby v. Met. Life Ins. Co., 167 S. C. 255, 
166 S. E. 266. This sum is only payable upon the death of the insured to her 
estate, or the named beneficiary. No one can say how long the insured may 
live, during which time, if she would keep the policy alive, she must pay the 
premiums. 

Nor can plaintiff recover $58 on a claim of disability. No such claim is made 
by the complaint, nor is there a particle of evidence in support of it. 

There is no evidence to sustain the verdict for punitive damages. At the time 
it is sought to show that Mullinnix—the agent of the defendant company—saw 
the plaintiff ill in bed, and then and there conceived the evil design of causing 
her to forfeit her policy, it is undisputed that the insured was then in arrears 
with her premiums, and the policy was lapsed. If the agent desired the for- 
feiture and cancellation of the policy, he had but to refuse to receive payment 
of the past-due premiums. Instead he accepted payment of them and thus 
reinstated the lapsed policy. It is also undisputed that when a policy is lapsed 
ior nonpayment of premiums, the agent upon whose “debit” the policy is listed 
is penalized by fine by the company. In the instant case Mullinnix, the agent, 
wag fined, and had to pay $2.40 because of the lapse of this policy. 

There was evidence of negligence on the part of the agent in and about 
the collection of the weekly premiums which required that the trial judge submit 
that issue to the jury in its relation to actual damages. 

[5] What is the measure of actual damages in such case? It is the sum of 
the premiums which have been paid by the insured, and loss by the lapse of 
the policy, and, the damage which the plaintiff has sustained by such lapse, to 
be ascertained, as for example, by ascertaining her life expectancy and the 
amount she would be required to pay for insurance of like character during such 
period, but such sum cannot equal the amount of the lapsed policy; and, of 
course, any special damages which plaintiff has suffered. 

For these reasons, the judgment of the lower court is reversed, and the case 
is remanded for a new trial in accordance with the views herein expressed. 

Stabler, C. J., Carter, J., and T. S. Sease and A. L. Gaston, A. A. JJ., concur. 


ESTRIDGE v. METROPOLITAN LIFE INS. CO. No. 14191. 
Supreme Court of South Carolina. Dec. 11, 1935. 


182 Southeastern Reporter 834. 
1. INSURANCE. _ 

In action on life policy, evidence of insurer’s waiver of clause providing for 
cancellation of policy if insured was not alive or in sound health on date of its 
delivery Aeld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668{15].) 

2. INSURANCE. 

_ In action on life policy, evidence of whether insured secured policy through 
misrepresentation that she had not been treated by physicians for serious 
disease within three years prior to application Aeld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

32. INSURANCE. 


In action on life policy, evidence as to conversation between insured and 
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agent of another company with reference to application in such company held 
properly excluded as incompetent. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Common Pleas Circuit Court of Chester County; A. L. Gaston, 
Judge. 

Action by Mrs. Florence Estridge against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. : 

McDonald, Macaulay & McDonald, of Chester, and Elliott, McLain, Ward- 
law & Elliott, of Columbia, for appellant. 

Hamilton & Gaston, of Chester, for respondent. 


PRUDENTIAL INS. CO. OF AMERICA v. FALLS. 
Supreme Court of Tennessee. Nov. 23, 1935. 
87 Southwestern Reporter (2d) 567. 
1. INSURANCE. 


In absence of period of limitation fixed in life insurance contract providing dis- 
ability benefits, insured was under duty to furnish proof of his alleged total perman- 
ent disability within reasonable time after beginning thereof. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Where time for furnishing proof of loss under life insurance contract providing 
disability benefits had expired and forfeiture had occurred, action of insurer in 
denying liability on grounds other than insured’s failure to furnish proof of loss 
within required time did not furnish basis for estoppel since it worked no prejudice 
to insured and did not cause insured to change his position or incur any expense in 
presenting his claim to insurer. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

INSURANCE. 

In absence of elements of estoppel, after time for furnishing proofs of loss has 
expired, insurer may deny liability on grounds other than want of proof of loss with- 
out waiving its right to defend on ground that proofs were not furnished within 
time allowed. 

(For other cases, see Insurance, Dec. o § 559[2].) 

Krror to Circuit Court, Unicoi County ; A. Vines, Judge. 

\ction by George Mason Falls against -s Prudential Insurance Company of 
\merica. To review a decree of the Court of Appeals affirming a judgment of the 
trial court for plaintiff, defendant brings certiorari. 

Judgment of the trial court and decree of the Court of Appeals reversed and 
Cast dismissed. 

Williams, Miller & Winston, of Johnson City, for plaintiff in error. 

Carl T. Houston, of Knoxville, and Dennis Erwin, of Johnson City, for defend- 
ant in error. 

DEHAVEN, Judge. 

The Prudential Insurance Company of America, on September 1, 1927, issued to 
George Mason Falls a certificate of life insurance under a group policy, insuring 
his life for $2,000, and providing for certain total and permanent disability benefits. 

Certiorari was heretofore granted in the case and the same set down for argu- 
meni. 

In the fall of 1927, subsequent to the issuance of the group policy and certificate, 
Falls, who was plaintiff below, was examined by a physician and found to have pul- 
monary tuberculosis, but was not informed of that fact. On January 23, 1928, Falls 
was discharged by his employer because of a reduction in forces. His insurance cer- 
tificate was paid up to January 31, 1928. For about seven months after his dis- 
charge, Falls worked as a soda dispenser, but was unable to work all day. In 
\ugust, 1930, his physician informed him that he had tuberculosis and should not 
work. In March, 1931, Falls entered a tuberculosis sanatorium. 

On April 1, 1933, Falls filed his claim with the insurance company for total and 
permanent disability benefits, five years after the cancellation of his policy, and two 
years and eight months after his physician informed him that he had tuberculosis 
and should not work. The insurance company denied liability, its letter, under date 
of May 4, 1933, being as follows: 
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“This refers to the disability claim of the above named insured, which we wrote 
you about under date of March 30. 

“We are informed that Mr. Falls last worked for the Clinchfield Railroad Com- 
pany January 3, 1928, at which time he was let out on account of reduction in force, 
and that has premiums were paid to January 31, 1928. 

“Inasmuch as total and permanent disability did not occur while the certificate 
was in full force and effect and for the reason that the insured has been gainfully 
employed since the termination of his services with the Railroad, he is, therefore, 
not entitled to any disability benefits whatsoever, and we are disallowing the claim.” 

In both the trial court and in the Court of Appeals, the company made the 
defense that Falls was guilty of unreasonable delay in the furnishing of proofs of 
his alleged disability, having waited five years to present the same. The trial court 
disallowed ~ defense and allowed a verdict for $2,000 in favor of the _— to 
stand. The Court of Appeals sustained the defense that plaintiff below had been 
guilty of unreasonable delay in making due proof of his disability; but held that 
the company waived this defense when it denied liability on the grounds that the 
disability did not occur while the certificate was in full force and effect, and that 
the insured had heen gainfully employed since the termination of his services with 
the employer. 

This holding of the Court of Appeals is challenged by proper assignments of 
error. The question is now presented, therefore, whether or not the company by 
omitting from its letter, above set out, the objection that proof of loss came too 
late, and stating other objections, waived the right to rely upon the insured’s failure 
to furnish proof within a reasonable time as a defense to his action on the policy. 

[1, 2] In the absence of a period of limitation fixed in the contract, it was the 
duty of Falls to furnish proof of his alleged total permanent disability within a rea- 
sonable time after the beginning thereof. Smithart vy. John Hancock Mut. Life Ins. 
Co., 167 Tenn. 513, 71 S.W.(2d) 1059; 14 R. C. L. 1328; 13 C. J. 13. When Falls 
undertook, after the lapse of a reasonable time, to furnish proof of loss, he had no 
insurance with defendant company. The contract of insurance had ceased to exist. 
There is lacking any element of estoppel. Falls was not misled, and his failure to 
present the proof of loss within the required time was not occasioned by the com- 
pany’s letter. After the time fixed by law for furnishing proof of loss had expired, 
and the forfeiture had occurred, the action of the company in denying liability on 
other grounds than the failure to furnish proof within the required time worked no 
prejudice to Falls, and he was not caused thereby to change his position, or incur 
any expense in presenting his claim to the company, or otherwise, so far as the 
record discloses. 

|3] In the absence of elements of estoppel, the better view, supported by author- 
ity, is that after the time for furnishing proofs of loss has expired the insurer may 
deny liability on grounds other than want of proof without waiving its right to 
defend on the ground that proofs were not furnished within the time allowed. 
14 R. C. L. 1350; Aftna Life Ins. Co. v. Fitzgerald, Ind, 317, 75 N. E.. 262). 
L. R. A. (N. S.) 422, 112 Am. St. Rep. 232, 6 Ann. Cas. 551; Smith v. American 
Ins. Co., 111 Ark. 32, 162 S. W. 772: Illinois Bankers’ Life Ass'n v. ae 169 
Ark. 230, 275 S. W. 519, 41 A. L. R. 381; North 7 & M. Ins. Co. Lucky 
Strike Oil & Gas Co., 70 Okl. 146, 173 P. 845, 22 A. L. R. 398; National "i Co. v. 
Brown, 128 Pa. 386, 18 A. 389; Cornell v. Milwaukee Fire Ins. Co., 18 Wis. 387, 
392: Cooley’s Briefs on Insurance, vol. 7, p. 6033; May, Ins., § 464. The above 
citation of authority is not intended to be exhaustive, for there are many other cases 
of like import. Among these is the late case of Grafe v. Fidelity Mut. Life Ins. Co. 
(Mo. App.) 84 S.W.(2d) 400, 404, wherein the court said: 

“Plaintiff contends, however, that defendant waived proofs of disability by 
denying liability, in its letters to plaintiff, on the ground that plaintiff 
was not pe rmanently disabled. The rule is practically universal that 
where the insurer within the time for presenting proofs denies liability 
or refuses to pay ona definite ground other than want of proofs, it thereby waives 
the right to insist on the failure to make proofs as a defense to an action on the 
policy. But it is also the rule, according to the better view, and the greater weight 
of authority, that a denial of liability after the time for making proofs has expired 
does not waive proofs in the absence of elements of estoppel. Where the act relied 
upon to cons stitute waiver occurs after the time for furnishing proofs has expired, 
such act must be in the nature of or possess some elements of estoppel. This rule 
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has been uniformly recognized by the courts of this state from the earliest times.” 
(Citing many cases.) 

The holding of the learned Court of Appeals that the company must be held to 
the specific reasons assigned by it for the rejection of Falls’ claim, and that the 
defense of failure to furnish proof of total permanent disability within a reason- 
able time must be disregarded, was entirely too broad and ignores the elements of 
estoppel essential to the existence of the rule it sought to apply. National Ins. Co. v. 
Brown, 128 Pa. 386, 18 A. 389. 

This court, in Mecklenburg Real Estate Co. v. Kyoleum Co., 132 Tenn. 295, 302, 
218 S. W. 821, 823, 14 A. L. R. 944, said: 

“Moreover, the rule that a party, having given a reason for his conduct about a 
matter in controversy, is estopped, after litigation is begun, from changing his 
ground, announced in Snyder v. Mystic Circle, 122 Tenn. [248] 250, 122 S. W. 
981, 45 L. R. A. (N. S.) 209, is not a rule of universal application. That was a case 
of estoppel in pais. The complainant was misled to her prejudice by the action of 
the defendant. * ¥ * 

“We think it may be said that the rule urged by the complainant is of doubtful 
application in any case, unless the former position is inconsistent with the position 
adopted after litigation, or unless the adverse party had been misled, or is prejudiced 
by the change of attitude.” 

We are of the opinion that the Court of Appeals and the trial court were in 
error in holding that the letter of the insurance company, hereinbefore set forth, 
constituted a waiver by the company of the legal requirement that proof of disability 
be furnished within a reasonable time. No proof of loss having been made within 
he time required by law, there was no material evidence to support the verdict of 
the jury. The company’s first, second, and eighth assignments of error are sustained, 
and the judgment of the trial court and the decree of the Court of Appeals are 
reversed and the case dismissed at the cost of defendant in error, George Mason 
Falls 


SCOTT v. METROPOLITAN LIFE INS. CO. 


Supreme Court of Tennessee. Nov. 23, 1935. 
87 Southwestern Reporter (2d) 1011. 
INSURANCE. 

Insured’s death from sunstroke while firing a boiler in mill held not to have 
resulted through “accidental means” within double indemnity provision of life 
policy, in absence of allegation that insured’s exposure was other than voluntary 
and intentional, or that heat from boiler was unforeseen, unexpected, or unusual. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Error to Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

\ction by Mrs. Odie Scott against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 

\ffirmed. 

J. W. Lee, of Chattanooga, for plaintiff in error. 

Thomas, Thomas & Folts, of Chattanooga, for defendant in error. 

GrEEN, Chief Justice. 

This is a suit by the beneficiary of a life insurance policy to recover the 
additional indemnity provided by that contract in case the death of the insured 
resulted “directly and independently of all other causes,” “solely through external, 
violent, and accidental means.” 

The declaration contains the following averment of the circumstances of the 
insured’s death: 

The plaintiff further alleges that on or about July 24, 1934, the deceased, 
John Clayton, the insured under the above described insurance policy, suffered 
death from the effects of a sunstroke and fall, receiving a severe injury to the 
back of his head in addition to prostration from the sunstroke, while firing a 
boiler at the Chickamauga Knitting Mill, at Chattanooga, Tennessee, dying a few 
hours later from the effects of said sunstroke and injury to his head.” 

The trial judge sustained a demurrer to plaintiff’s declaration, and the latter 
has appealed. 

The question presented is whether a death from sunstroke, or heat pros- 
tration, the insured’s exposure being voluntary and intentional, and nothing else 
appearing, is the result of accidental means within the meaning of a policy such 
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as the one before us. The decisions elsewhere are in conflict. They are collected 
in notes, 17 A. L. R. 1197, 61 A. L. R. 1197, and 90 A. L. R. 1387. A review 
of these authorities is not necessary, since repeated decisions of this court have 
indicated the limits of coverage given in this jurisdiction to a policy insuring 
against death resulting from accidental means. 

In Stone v. Fidelity & Casualty Co., 133 Tenn. 672, 182 S. W. 252, L. R. A. 
1916D, 536, Ann. Cas. 1917A, 86, it was said: 

“The general rule is that an injury is not produced by accidental means, 
within the meaning of this policy, where the injury is the natural result of an 
act or acts in which the insured intentionally engages. A person may do certain 
acts the result of which produces unforeseen consequences resulting in what 
is termed an accident; yet it does not come within the terms of this contract. 
The policy does not insure against an injury that may be caused by a voluntary, 
natural, ordinary movement, executed exactly as was intended. Therefore, to 
determine the matter, we look, not to the result merely, but to the means 
producing the result. It is not sufficient that the injury be unusual and unexpected, 
but the cause itself must have been unexpected and accidental.” 

The foregoing was — and approved in Ramsey v. Fidelity & Casualty 

143 Tenn. 42, 223 S. W. 841, 13 A. L. R. 651, and the rule announced again 
aed in Mc Farland v. Massachusetts Bonding & Ins: Co., 157 Tenn. 254 8 
S.W.(2d) 369, 64 A. L. 962. 

Hahn v. Home Lite sy Co. of N. 169 Tenn. 232, 84 S.W.(2d) 361, is 
not at all in conflict. That was a case of aie from ptomaine poisoning. Tainted 
food was the means of death. The intention of the insured was to eat wholesome 
food. His eating poison food was accidental. 

The declaration here avers that the injury that occasioned insured’s death 
was “unforeseen, unexpected, fortuitous, and accidental.” See Hartford <Acci- 
dent, etc., Co. v. Hay, 159 Tenn. 202, 17 S.W.(2d) 904. There is no averment 
that the external means—thesheat present in a Tennessee boiler room as of July 
24—was unforeseen, unexpected, or unusual. Nor is there any averment that 
the insured’s exposure to the means—his firing the boiler—was anything but an 
intentional act. 

Although recognizing the force of the contrary contentions, we feel that our 
previous decisions require an affirmance of the court below. It may be added 
that the Supreme Court of the United States has quite recently held that a 
death from sunstroke, the exposure of deceased being voluntary, was not a death 
from accidental means, that court taking the distinction between accidental means 
and accidental result long since adopted in this jurisdiction.’ 

_ The decisions in workmen’s compensation cases may be left out of conside ra- 
tion. Under that statute (Code 1932, § 6851 et seq.), the employer is liable for 
injuries from accidents to employees arising out of and in the course of their 
employment. The statute is concerned to afford protection against accidental 
results. In the sense of the statute, broadly speaking, the employment itself is 


the means of the accident and the employment, of course, is never accidental. 
\ firmed 


LIFE & CASUALTY INS. CO. v. HARGRAVES. 
Supreme Court of Tennessee. Dec. 16, 1935. 
88 Southwestern Reporter (2d) 451. 


1. INSURANCE. 


Where insured’s death arose out of combat with officers who were attemp ting 
to arrest him for previous offense, and policy excepted death as result of acts 
committed by insured while in commission of act in violation of law, beneficiary 
held not entitled to recover, regardless of whether fatal shot was fired while 
insured was attempting to flee, and whether officers were justified in killing him. 

(For other cases, see Insurance, Dec. Dig. § 443.) 


Error to Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

Suit by J. M. Hargraves, administrator, against the Life & Casualty Insur- 
ance Company. To review the judgment, defendant brings certiorari. — 

Reversed and action dismissed. 

Sizer, Chambliss & Kefauver, of Chattanooga, for plaintiff in error. 


1See Landress v. Phoenix Mut. Life Ins. Co., 291 U. S. 491, 54 S. Ct. 461, 78 L. Ed 
90 A. L. R. 1382. 
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Boyd W. Hargraves, of Chattanooga, for defendant in error. 

CHAMBLISS, Justice. 

The insurance company contests liability in this suit brought to recover on 
two life insurance policies, one for $222 and the other for $98, on two grounds: 
(1) Lack of insurable interest in the beneficiary, and (2) that the insured died 
as a result of acts committed by him in violation of law. The trial court gave 
judgment on both policies. The Court of Appeals, in an opinion by Judge 
Thompson, affirmed as to the larger policy and reversed as to the other, finding 
that a difference in the language employed called for his distinction in effect. 
This court granted writ of certiorari and has heard argument. 

|1, 2] 1. The beneficiary, a Negro woman, was living with the insured, 
Willie Pounds, a Negro man, at the time of his death, and had lived with him 
for several years, although not married to him. She had taken out the insurance 
and paid the premiums, and there is no evidence that he knew of its existence. 
He was a bootlegger. He was under a criminal charge and out on bond and, 
having been surrendered by his bondsman, two police officers, Goode and Butler, 
were detailed to arrest him. After one or more calls at his home and inquiries 
in the neighborhood, Officer Goode came upon him about 8 p. m. and undertook 
to place him under arrest, when Pounds resisted, striking and injuring the officer. 
A desperate fight between the men ensued, Pounds drawing a knife and Goode 
shooting Pounds three times. Pounds finally started to run when Butler, coming 
up, fired twice at him. These are substantially the facts as shown by a clear 
preponderance of the testimony. 

The excluding language of the policy contract relied on by the company is, 
“If the assured shall die as a result of acts committed by him while in the com- 
mission of * * * some act in violation of law,” the insistence being that Pounds 
died as the result of, not only an effort to evade arrest in the first instance by 
officers of the law, but an attempt to commit a felonious assault with a weapon 
upon an officer of the law while in the discharge of his duty. 

We think it can be assumed that if the proof conclusively showed that he 
died from the shots fired by Officer Goode while in the fight with him, the 
Court of Appeals would have found for the company. That court took the view 
that, since Pounds had turned away from the fight and was in the act of fleeing 
when he was again shot by Officer Butler, and since it did not appear clearly 
which of the shots caused his death, the company failed to prove that he met 
his death while “in the commission of some act in violation of law’—that his 
act of violation had ceased. 

We think this too narrow a view. The happenings were too closely related 
io be thus separated and distinguished. Whether the officers, or either of 
them, shot too often, or continued to shoot too long, is not determinative of the 
present issue. The question here for consideration is not whether the officers 
were acting lawfully, but whether the deceased was acting unlawfully. Certainly 
the assured was violating the law when he met his death, and his death directly 
resulted from this violation. If one commits a felonious assault and is killed, he 
loses his life while in commission of an unlawful act, whether the fatal shot is 
fired during the active assault, or while in the act of fleeing the immediate 
scene. The assured was violating the law in seeking to escape arrest, both for 
the previous offense for which the officers were seeking him, and for the offense 
committed against the officer at the time. 

_ In Love v. Bass, 145 Tenn. 522, at page 529, 238 S. W. 94, 96, Chief Justice 
Green said: “In Reneau v. State, 2 Lea (70 Tenn.) 720, 31 Am. Rep. 626, the 
law is declared to be that in order to prevent the escape of one who has com- 
mitted a felony, an officer will be excused for killing him, if he cannot be other- 
wise taken”; and he quotes with approval from Lewis v. State, 3 Head, 127, 146 
this: “The term ‘escape’ is not to be taken in its technical sense, which would 
imply, as is argued, that the person was previously in custody of the officer, 
and had eluded his vigilance. It must be understood in its popular sense, which 
is, ‘to flee from, to avoid, to get out of the way,’ etc.” 

_ Certainly Pounds was acting in violation of. law when, having committed 
a felonious assault on the officer, he was attempting to “escape.” And this is 
irue whether the officers were justified under the circumstances in going to the 
extent of killing him or not. 

_ The Court of Appeals quoted a part of a paragraph from the opinion of 
this court in Southern Insurance Co. Vv. Graham, 152 Tenn. 578, 280 a W. 30, 
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31, in turn a quotation by Mr. Justice McKinney from Cooley’s Briefs on Insur- 
ance. In the Graham Case no causal connection was found between the alleged 
unlawful act of transporting liquor and the accidental death of the assured, and 
the paragraph as a whole discusses this question of causal connection which is, 
of course, essential. The excerpt adopted and applied by the Court of Appeals 
is as follows: 

“So the fact that the death of the insured is the consequence of some illegal 
act of his is not sufficient if it did not occur while engaged in such illegal act 
as the direct result thereof. Thus, though one has committed an assault on or 
engaged in a combat with another, the violation of law involved therein does 
not relieve the insurer if the insured has ceased from his assault or retreated 
from the combat, and is killed by the other person from motives of revenge, though 
the acts immediately follow each other.” 

We have italicized language which clearly distinguishes the case stated 
from that before us. There is no suggestion here that the assured was killed 
“from motives of revenge,” nor did the act of law violation consist only of the 
assault on the officer. It had four phases, unbroken in continuity: (1) Evasion 
of arrest for a previous offense, (2) resistance of an officer, (3) felonious assault 
on the officer, and (4) fleeing from arrest. 

The company makes the additional point that the beneficiary was without 
an insurable interest in the life of the assured. This presents a question of 
doubt under the authorities which it is unnecessary to consider, since the judg- 
ment must be reversed and the suit dismissed on the ground above indicated. 


CONNECTICUT GENERAL LIFE INS. CO. v. WILLIAMS. No. 2707. 
Court of Civil Appeals of Texas. Beaumont. Oct. 25, 1935. 
Rehearing Denied Nov. 6, 1935. 
87 Southwestern Reporter (2d) 807. 
1. INSURANCE. = * : 

Under policy and certificate providing that insurer agreed on receipt of due 
proofs of death or of permanent total disability occurring to insured to pay 
certain sum, furnishing of proofs of loss held condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

2. INSURANCE. | ; 

Condition of life policy making the furnishing of proofs of loss condition 
precedent to right to recover death or permanent total disability benefits held 
reasonable and not in violation of statute or public policy. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE. 

Letters of insured’s attorney to insurer held not “proof of loss” required by 
conditions of policy providing for total permanent disability benefits, but mere 
notice to insurer of insured’s claim. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

4. INSURANCE. 

Insurer’s letter that it was insured’s privilege to furnish evidence substantiating 
claim for total permanent disability benefits and that insurer would review such 
information without prejudice to its position in the matter and containing state- 
ment that insurance had been canceled for some time held not waiver of proof 
of loss as being denial of liability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Suit by Sidney Williams against the Connecticut General Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause remanded. 

Orgain, Carroll & Bell, of Beaumont, for appellant. 

David E. O’Fiel and Tom C. Stephenson, both of Beaumont, for appellee. 
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SOVEREIGN CAMP, W. O. W. v. NEWBERRY et al. No. 4742. 
Court of Civil Appeals of Texas. Texarkana. Nov. 1, 1935. 
Rehearing Denied Nov. 14, 1935. 
87 Southwestern Reporter (2d) 839. 
1. INSURANCE. 

Where both plaintiffs and defendant alleged that defendant was fraternal 
benefit society, no proof of such fact was necessary, and defendant’s liability was 
dependent on law of fraternal benefit societies and not on general insurance laws 
(Vernon’s Ann. Civ. St. art. 4820 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. 

Where warranty in application for membership in fraternal benefit society 
warranted that all statements, representations, and answers in application were 
complete and true, whether written by applicant or not, untrue answers to ques- 
tions concerning applicant’s health appearing on application held to defeat recovery 
by beneficiary, whether applicant falsified to medical examiner or .whether medical 
examiner incorrectly transcribed answers. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Appeal from District Court, Fannin County; Geo. P. Blackburn, Judge. 
Action by Frances Newberry and others against the Sovereign Camp, Wood 

men of the World. From an adverse judgment, the defendant appeals. 
Judgment reversed and rendered. 


Alvin H. Lane, of Dallas, for appellant. 
Cunningham & Lipscomb, of Bonham, for appellees. 


ATLANTA LIFE INS. CO. v. CORMIER. No. 9820. 
Court of Civil Appeals of Texas. Galveston. Dec. 15, 1932. 
Dissenting Opinion Jan. 13, 1933. 
Rehearing Denied Nov. 14, 1935. 
88 Southwestern Reporter (2d) 511. 
1. INSURANCE. 

Under life policy providing that policy should be incontestable after two 
years from date, except for fraud, nonpayment of premiums, or misstatement 
of age, that insured was not in good health at time policy was issued was no 
defense, since policy was incontestable except for exceptions named therein (Rev. 
St. 1925, art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. 

Where life policy contained provision that policy should be incontestable 
after two years from date except for fraud, nonpayment of premiums, or mis- 
statement of age, condition in policy that no death benefit would be payable where 
death was caused by disease existing prior to date of policy held not to relieve 
insurer from liability for death from disease occurring after two years from 
date of policy (Rev. St. 1925, art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Pleasants, C. J., dissenting. 

Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Action by Marjorie Cormier against the Atlanta Life Insurance Company. 
From an adverse judgment, the defendant appeals. 

Judgment affirmed. 

Certified question answered in (Com. App.) 85 S.W.(2d) 1045. 

Ross, Wood, Lawler & Wood, of Houston (Virgil Childress and Lawler, 
Wood & Childress, all of Houston, on motion for rehearing only), for appellant. 

John J. Sargent, of Houston, for appellee. 

LANE, Justice. 


_ On the 11th day of March, 1929, the Atlanta Life Insurance Company, herein- 
after referred to as defendant or Insurance Company, in consideration of 42 
cents paid to it by Nat Cormier, sometimes called and known as Arnotole Con- 
nier, and the further sum of 42 cents to be paid weekly through his life, the 
Insurance Company executed and delivered to Arnotole Cormier its policy of 
insurance, whereby it insured the life of Arnotole Cormier in the sum of $500 
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for the benefit of Marjorie Cormier, his wife, who is named in the policy as 
beneficiary. 

Arnotole Cormier died on the 9th day of April, 1931. Up to the time of his 
death the insured had paid all premiums due on the policy. 

Marjorie, the widow of Arnotole Cormier, named as beneficiary in the policy, 
after the death of her said husband, filed this suit against the Insurance Com- 
pany to recover on the policy issued by it. She alleged the facts stated in our 
preliminary statement, and also alleged that the insured had in all respects com- 
plied with the provisions of the policy. She alleges that defendant had refused 
to pay the sum due on the policy, and therefore she was entitled to 12 per cent. 
penalty as provided by law, and that by reason of such refusal she was compelled 
to employ an attorney to force collection of the sum due her; that she had 
employed John J. Sargent, an attorney, to bring this suit, for which, since she 
had promised to pay her attorney the sum of $150, she prayed to recover the 
several amounts named. 

Defendant answered by general denial and specially alleged that by para- 
graph 4 of the policy it is provided as follows: “4. No death benefit shall be 
payable hereunder when death is the result of immorality, or a disease contracted 
prior to the date hereof, or of resisting the legal execution of law, or legal 
authority by the insured, or when death is the result of suicide, it being understood 
and agreed to that death resulting from these causes, or any one of them, is not 
a risk undertaken or assumed under this policy of insurance.” 

It then alleges that insured contracted a disease before said policy was issued 
from the effects of which he died. 

The case was tried before the court without a jury, and judgment was ren- 
dered for the plaintiff for $500, the face of the policy, 12 per cent. penalty, and 
for $100 attorney’s fee. 

Defendant has appealed. 

Upon the request of the defendant therefor, the court filed his findings of 
fact and conclusions of law. 

The court found that the policy was issued at the time and for the purpose 
stated in our preliminary statement; that all premiums due on the policy up to 
the time of the death of the insured were paid; that notice was given of the 
death of insured, and proof of death made, and due demand was made upon 
defendant for payment of the policy, and such demand was refused: that the 
policy, among other provisions, contained paragraph 4 under the head of “Con- 
ditions,” which is copied above; that on the date of the issuance of the policy 
and prior thereto insured was affected with epilepsy, which continued up to the 
time of his death on April 9, 1931; that while the policy was issued to Arnotole 
Connier, he was known as Nat Cormier; that no copy of the application for 
the insurance made by insured was ever attached to the policy; that at the 
time of the death of insured the policy was in full force and effect; that all 
weekly premiums due on the policy were paid to agents of defendant; that defend- 
ant at no time made complaint of any fraud practiced on it in the procurement 
of the policy and it. made no offer to cancel the same on account of fraud or 
deception; that the policy had been in full force and effect for more than two 
vears from the date it was issued. 

Conclusions of Law. 

“I conclude as a matter of law that under the statutes after the expiration 
of two years, this policy was uncontestable, therefore the plaintiff is entitled 
to recover the amount of the policy, plus interest at the rate of six per cent. per 
annum from the date of the death of the insured until payment, together with 
twelve per cent. penalty and attorney fees in the sum of one hundred ($100.00) 
dollars, and judgment has been entered accordingly. Feb. 3, 1932. 

“Roy F. Campbell, Judge. 

Appellant, for cause of reversal of the judgment, contends that death caused 
by a disease contracted prior to the date of the insurance policy was a risk not 
assumed, insured against, or covered by the policy of insurance in question, and 
since the death of the insured was caused by a disease existing prior to and at 
the date of the policy, appellee was not entitled to any recovery on the policy; 
that as the death of the insured was the result of a disease existing at the time 
of the issuance of the policy, such death constituted no risk assumed thereby, 
and therefore section 4, under the subhead, “Privileges and Concessions to Policy- 
holders,” is without application. 
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. 


We have already quoted paragraph 4 of the policy under the subhead “Condi- 
tions” and will not repeat it here. 

One of the provisions of the policy is as follows: “This policy shall not take 
effect if the insured die before the date hereof; or if on such date the insured 
be not in sound health; but in either event, the premiums paid hereon, if any, 
shall be returned.” 

Paragraph 7 under subhead “Conditions” is as follows: “7. Should the insured 
die while engaged in military or naval service in time of war, or as a result of 
having been so engaged, the amount insured hereunder shall be the amount of 
premiums paid hereon, less 25%.” 

Paragraph 4 under subhead “Privileges and Concessions to Policyholders,” 
is as follows: “4. Subject to the restrictions as to military or naval service as 
contained herein, this policy shall be incontestable after two years from date, 
except for fraud, non-payment of premium, or misstatement of age.” 

[1] Evidently, we think, appellant in writing its form of policy such as the 
one under consideration was undertaking by the insertion of the paragraph last 
quoted, to comply with the provisions of subdivision 3 of article 4732 of our 
Civil Statutes, wherein it is provided that a policy issued in this state “shall be 
incontestable not later than two years from its date, except for nonpayment of 
premiums; and which provision may or may not, at the option of the company, 
contain an exception for violations of the conditions of the policy relating to 
naval and military services in time of war.” (Italics ours.) 

There is no contention made that any fraud was practiced on the company 
inducing the issuance of the policy, nor is there any contention that there were 
any premiums unpaid, or that the age of the insured was misstated to the com- 
pany. 

The company by virtue of the last paragraph quoted said to the insured: 
“Subject to the restrictions as to military or naval services as contained in the 
policy, the policy shall be incontestable after two years from its date for any 
reison, except for fraud, non-payment of premiums, or misstatement of age. 

That insured was not in sound health at the time the policy was issued is 
not one of the exceptions named in the incontestable clause, nor is the provision 
of paragraph 4 first quoted one of such exceptions. 

Appellant was advised about a year before the insured died that he was 
suffering with epilepsy, and that his condition was such that he had to be con- 
fined in Rusk Institute; notwithstanding such knowledge, they continued to 
collect from the beneficiary the premiums due up to the time of the death of 
the insured. 

Mrs. Cormier, the beneficiary named in the policy, testified: That insured 
was sent to the Rusk Institute on the lst day of May, 1930, and that she notified 
defendant’s agent who collected the premiums of the fact that insured had been 
sent to the institute; that thereafter such agent continued to collect premiums 
due on the policy up to the time insured died on April 9, 1931; that such agent 
advised her to keep up the payments and told her that she would be foolish if 
she let the premiums lapse; that “they fully knew of the whereabouts and the 
conditions up to that time of insured’; that they knew that insured had been 
put in jail and they knew the truth about it; and that they took the premiums 
every week thereafter until the insured died. 

Such testimony stands in the statement of facts undisputed. 

We have reached another conclusion not hereinbefore stated; that is, that 
the company in the issuance of the policy intended to and did contract with 
the insured to make the policy incontestable in the event he paid all premiums 
when due for more than two years from the date of the policy, notwithstanding 
that he might have been at and before the policy was issued of unsound health, 
perhaps under belief that if he lived more than two years after having contracted 
the disease from which he suffered it would probably not result in his death, 
~ _ under the belief that it would be an inducement to insured to accept 
ne po icy. 

We have reached the conclusion that the policy sued on, at the time of the 
death of the insured, was incontestable. 

We conclude that appellant’s contention that the defense interposed by it 
's not a contest of the policy, but only an assertion that the death of the insured, as 
it occurred, was not a risk assumed by the policy, is unsound. 

We think our conclusion that the policy, under the facts shown, was 
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incontestable at the time of the death of the insured and that the defense inter- 
posed by appellant is a contest of the policy is supported by the following author- 
bine: American National mm Co. v. Tabor, 111 Tex. 155, 230, S. W. 397, 398. 
American National Ins. Co. v. Welsh (Tex. Com. App.) 22 SW. (2d) 1063, and 
American National Ins. Co. v. 1 thle (Tex. Civ. App.) 156 S. W. 909, and other 
cases cited by appellee. 

In American National Ins. Co. v. Tabor, supra, Judge Greenwood of our 
Supreme Court quotes subdivision 3 of article 4732, Revised Civil Statutes, as 
follows: “3. A provision that the policy, or policy and application, shall consti- 
tute the entire contract between the parties and shall be incontestable not later 
than two years from its date, except for nonpayment of premiums; and which 
provision may or may not, at the option of the company, contain an exception 
for violation of the conditions of the policy relating to naval and military 
services in time of war.’ 

He then said: 

“The policy before us departs from subdivision 3 in that it allows the 
insurer to contest same for fraud, after two years, though all premiums have 
been paid. It was the obvious purpose of subdivision 3 to prescribe two years as 
a maximum period of limitation, after which no defense should be allowed to 
defeat payment of the policy, except nonpayment of premiums, or violations of 
conditions relative to naval or military services during war. The subdivision 
allows the insuring company to fix a period of time, not to exceed two years, 
during which it may make fully available to itself all the legal consequences of 
fraud which ought to be discovered through the exercise of proper diligence; 
but, after the expiration of the period fixed, the subdivision eliminates all 
defenses, save those specially mentioned. 

“The parties could not, by contract, put something into the policy which 
was repugnant to the mandatory statute, and thus destroy a benefit to the 
insured which the statute was designed to guarantee. Hence the attempted 
reservation by the insurer of the right to interpose fraud by way of defense to 
a suit to enforce payment of the policy after it had been issued more than 
two years was void.” 

In American National Ins. Co. v. Welsh, 22 S.W.(2d) 1063, 1064, in a 
decision by the Commission of Appeals, it is said in speaking of subdivision 3, 
article 4732, and citing the Tabor Case with approval: “The meaning and effect 
of these provisions were to prescribe two years as the maximum period of 
limitation, after which no defense, except nonpayment of premiums or violations 
of conditions relative to naval or ‘military service during war, should be allowed 
to defeat payment of a life policy. American Nat. Ins. Co. v. Tabor, 111 Tex. 
155, 230 S. W. 397. These provisions first became law in the year 1909. See 
section 22, chapter 108, Acts of 1909. By operation of law, they are read into 
and control the terms of every policy issued by a domestic life insurance com- 
pany, after December 31, 1909.” 

[2] By section 4 under subhead “Conditions” of the policy, it is stated that 
no death benefit shall be payable where the death is caused by a disease which 
existed prior to the date of the policy. Appellant argues that the death of the 
insured was shown to have been caused by such pre-existing disease, and that 
it was not covered by the terms of the policy, but expressly excluded therefrom. 

Such argument is predicated upon a fact to be proven which does not appear 
upon the face of the policy, to wit, the fact that the insured died from a pre- 
existing disease. The company is not allowed to set up such a defense after 
more than two years from the date and delivery of the policy. If appellant’s 
construction be allowed, instead of being an incontestable policy it would always 
be contestable. A construction which reads into a policy as permanent pro- 
visions the very conditions which apparently it was desired ‘to terminate makes 
it not only inoperative but exceedingly deceptive, for while the causes which 
serve as an inducement to the applicant and remove his unwillingness to accept 
a policy containing many conditions about which it might be defeated, the con- 
tract would still hold him rigidly to such warranty and condition contained in 
it notwithstanding the incontestable clause. Such a result may be avoided by 
construing the incontestable clause that if the policy does not mature or ter- 
minate within two years but during that time is outstanding in the hands of the 
insured and is utterly void on its face, and is not avoided by the company but 
is acted upon by both parties as a subsisting contract, it is in continuous force 
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within the true meaning of the clause. Southern Life Ins. Co. v. White (Tex. 
Civ. App.) 188 S. W. 266. 

For the reasons above expressed the judgment of the trial court is affirmed. 
Chief Justice Pleasants dissenting. 

Affirmed. 

Pleasants, Chief Justice (dissenting). 

I agree with appellant that under the contract upon which appellee’s suit is 
based, she has no claim against appellant for the death of the insured, which 
the undisputed evidence shows resulted from a risk not insured against by the 
insurance policy, but expressly excepted by the policy from the obligation 
assumed by appellant. 

I cannot agree with the trial court and my associates that this express non- 
liability of appellant, for the death of the insured resulting from a disease con- 
tracted before the policy was issued, is destroyed by the provisions of the policy 
set out in the opinion of the majority of this court which makes the policy incon- 
testable after two years from its date except upon grounds stated in the quoted 
provisions, none of which are claimed by appellant to exist. 

It seems clear to me that appellant’s insistence that the policy does not 
cover the risk which resulted in the death of the insured is not a “contest” of the 
policy as that term is used in the incontestable provision contained in the policy 
and in subdivision 3 of article 4732, Revised Statutes (1925). I do not think 
the opinion of our Supreme Court in the case of American Nat. Insurance 
Company vy. Tabor, 111 Tex. 155, 230 S. W. 397, 398, stistains the conclusion of 
the majority. The able and learned justice who wrote that opinion was only 
discussing defenses to a policy which if not presented within two years from 
date of the policy would, under the terms of the statute, become barred by 
limitation, and not an express exception of a risk from those assumed by the 
policy. There is no intimation of fraud in this record, and so far as the record 
shows appellant may have known at the time the policy was issued that the 
insured had contracted the disease which finally resulted in death. The deceased 
knew that he had such disease, and is charged with knowledge of the fact that 
his. policy did not cover death resulting from that disease. In this situation, the 
statute was not intended to prevent the parties from contracting for insurance 
against death from any other cause than that excepted from the policy. Certainly 
no sound public policy could be subserved by so restricting the right of private 
contract. There is no ambiguity or uncertainty in the language used in the 
several provisions of the policy, and no reason for the application of the rule 
requiring a doubtful meaning of the language of a contract to be construed 
against its writer. An insurance contract, like all contracts, should be con- 
strued in accordance with its plain terms. Continental Casualty Company v. 
Wade, 101 Tex. 102, 105 S. W. 35; Brown vy. Palatine Insurance Company, 89 
Tex. 590, 35 S. W. 1060; Howard v. Missouri State Life Insurance Company 
(Tex. Civ. App.) 289 S. W. 114; Green County v. Quinlan, 211 U. S. 582, 29 S. Ct. 
162, 53 L. Ed. 335; United States v. Ansonia Glass Co., 218 U. S. 452, 453, 31 
S. Ct. 49, 54 L. Ed. 1107. 

It seems obvious to me that the incontestable provision in the policy relates 
only to risks assumed and liabilities incurred by the issuance of the policy and 
cannot affect a risk not assumed by the policy. Howard v. Missouri State Life 
Insurance Company, supra; Wright v. Federal Life Ins. Co. (Tex. Com. App.) 
248 S. W. 325; Mack v. Connecticut Insurance Company (C. C. A.) 12 F.(2d) 
416; Hearin v. Standard Life Insurance Co. (D. C.) 8 F.(2d) 202; National Life 
Insurance Company vy. Jackson, 161 Ark. 597, 256 S. W. 378. 

In my opinion the judgment of the trial court should be reversed and judg- 
ment here rendered in favor of appellant. 


GENERAL AMERICAN LIFE INS. CO. v. JOHNSON et al. No. 2831. 


Court of Civil Appeals of Texas. Beaumont. Dec. 12, 1935. 
Rehearing Denied Dec. 18, 1935. 
88 Southwestern Reporter (2d) 535. 
INSURANCE. 
Under group policy providing for disability benefits upon proof of permanent 
and total disability for period of six months, insurer held not liable for such bene- 
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fits, where premiums on policy during such 6 months’ period had not been paid, 
since no right to benefits accrued until after expiration of such period. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from Jefferson County Court, W. S. Nichols, Judge. 

Suit by Leviena Johnson and husband against the General American Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed and rendered. 

Smith, Smith & Boyd, of Beaumont, Fullbright, Crooker & Freeman, of Hous- 
ton, and Cousins & Walker, of Beaumont, for appellant. 

O. M. Lord and Geo. E. Holland, both of Beaumont, for appellees. 

O’QUINN, Justice. 

Leviena Johnson, joined by her husband, brought this suit in the county court 
at law of Jefferson county, against appellant, General American Life Insurance 
Company, on a group insurance policy issued to the Texas Laundry Company, a 
Texas corporation, with its domicile in Beaumont, Jefferson county, Tex., which 
said insurance policy was issued by the Missouri State Life Insurance Company, and 
assumed by appellant, and certificate thereunder issued to Eva Johnson, daughter 
of appellee, the said Eva Johnson at the time of the issuance of the certificate 
being an employee of the Texas Laundry Company, and in which insurance certi- 
ficate appellee Leviena Johnson, mother, was named beneficiary, the said certificate 
insuring Eva Johnson in the sum of $500 against death and against total and per- 
manent disability occurring before insured reached the age of 60 years. Eva John- 
son became disabled because of sickness from which she later died. Proof of 
death was made and demand for payment, which was refused. Prayer for judg- 
ment for the amount of the face of the certificate and for 12 per cent damages and 
an attorney’s fee of $250 which was alleged to be reasonable. 

Appellant answered by general demurrer, several special exceptions, general 
denial, and specially (1) that the insurance had expired for nonpayment of premiums 
before any liability accrued; (2) that, at the time or times when liability could have 
accrued, insured was not an employee of the laundry company; (3) that due proof 
of disability or death was not given the insurance company, appellant, within the 
time required by the policy, or at all; and (4) that the laws of the state of Missouri, 
and not of Texas, controlled the insurance contract, and under same penalties nor 
attorney’s fees were not recoverable. 

The case was tried to the court without a jury, and judgment rendered in favor 
of appellees for the amount of the policy, $500, damages in the sum of $50 and 
an attorney's fee of $100. We have the case on appeal from that judgment. 

At the request of appellant, the court filed findings of fact and conclusions of 
law. The court concluded that appellees were not entitled to recover for the death 
of Eva Johnson, insured employee, for the reason that before her death insurance 
upon her life had expired because of nonpayment of premium. The policy and certi- 
ficate, however, provided for a disability benefit payable to the employee in lieu of 
the sum payable upon the death of the employee, which could pass to the bene- 
ficiary. The court found that Eva Johnson became totally disabled at a time when 
she was insured, and, based upon this finding, concluded that liability to pay this 
disability benefit became and was fixed at the time she became disabled, and allowed 
appellees to recover the amount of such benefits, which were equal to the death 
insurance, $500. This conclusion is challenged by appellant. 

These are the salient facts: 

(a) The insurance premiums were payable monthly. The policy provided that 
the insurance should cease at the expiration of the period for which the premium 
was last received. 

(b) Eva Johnson’s insurance was paid up to November 30, 1931. No premiums 
accruing after that date were paid. - 

(c) Eva Johnson became disabled on about October 10, 1931, by reason ot 
bodily disease. She was not 60 years of age. 

(d) She did not work for the Texas Laundry Company, her employer, but three 
days, December 29, 30 and 31, 1931 from October 10, 1931, up to her death. 


(e) Eva Johnson died on July 6, 1932. About one month after her death, that 
is, about August 6, 1932, appellees gave appellant notice of her death and demanded 
payment of the insurance. The notice and proof of death were not in accordance 
with the terms of the policy, but immediately after receipt of the notice appellant 
denied liability on the ground that long prior to her death Eva Johnson had ceased 
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to be an employee of the Texas Laundry Company, and that her certificate of insur- 
ance had expired in November, 1931, for failure to pay premiums. 

The provision in the certificate for disability payment reads: 

“Total and Permanent Benefits 

“It the employee shall furnish the company with due proof that before having 
attained the age of sixty years, he or she has become totally and permanently dis- 
abled by bodily injury or disease, and that he or she is then, and will be at all times 
thereafter, wholly prevented thereby from engaging in any gainful occupation, and 
that he or she has been so permanently and totally disabled for a period of six 
months, the Company will immediately pay to the Employee in full settlement of 
of all obligations hereunder, the amount of insurance in force hereunder on the 
Employee at the time of the approval by the Company of the proofs as aforesaid. 
This amount will be paid either in one sum or in installments as hereinafter pro- 
vided.” 


Then followed provision for different installment payments. And then: “Any 
installments remaining unpaid at the death of the Employee shall be payable as they 
become due to the beneficiary named by the Employee, who shall have the right to 
commute the remaining payments into one sum on the basis of interest at the rate of 
three and one-half per cent per annum.” 


As above stated, the premiums were payable monthly. The court found that 
premiums on the policy were paid only up to November 30, 1931, and that no pre- 
miums were paid after that date. He further found that Eva Johnson’s total dis- 
ability was sustained on or about October 10, 1931, while she was an employee of 
the laundry company, and prior to the expiration of the certificate of insurance on 
November 30, 1931, for failure to pay the premium, and concluded that liability for 
disability benefits accrued under the terms of the certificate and policy of insurance 
at the time the total disability was sustained, and that there was no requirement to 
pay premiums after that date as a prerequisite to recover the disability benefits 
provided for in the certificate and policy. In other words, the court held that as 
the certificate was in force on October 10, 1931, and that, as the insured, Eva John- 
son, became totally disabled on about October 10, 1931, her disability was received 
while her insurance was in force, and, under the terms of the policy and certificate, 
she did not have to continue to pay premiums after that date in order to receive 
the disability benefits provided in the policy and certificate. 

Appellant’s first proposition challenges this conclusion, and asserts that, under 
the terms of the certificate the employee’s disability must have existed for six 
months before proof of same could be made, and that during that time hte certifi- 
cate must have been kept in force by the payment of premiums as provided in the 
policy. 

It is not disputed but that Eva Johnson’s disability existed for more than six 
months before she died, July 6, 1932, and that at no time had she given proof of her 
disability to appellant. The question here is, Must her disability have existed for a 
period of six months before liability attaches therefor under and by virtue of the 
certificate and policy involved in the suit? For liability to attach, the certificate of 
insurance must be in force at the time the proof of disability is made. The proof 
of disability, for the disability benefits to be available, is to be made not sooner 
than six months after disability occurs, because the disability benefits did not mature 
and the employee’s right to the insurance did not accrue until such time, because if 
the employee had recovered within the six months’ period, no right to benefits 
would have accrued. Here, under the terms of the policy, the insurance ceased to 
exist at the end of the period for which the last premium was paid. That was on 
November 30, 1931. No premiums were paid after that date. So the certificate 
ceased to be effective after that date. If so, then no cause of action existed. 

But it is contended by appellees that, as the certificate was in force on October 
10, 1931, when Eva Johnson became disabled, then no payments or premiums were 
required afterwards to entitle her or her beneficiaries to the disability benefits pro- 
vided in the policy. We do not agree with this contention. As the disability benefits 
were to be had only by virtue of the certificate, and as the life of the certificate 
depended upon the payment of monthly premiums, and these premiums were not 
paid, it is clear, we think, that, in order to have a right to the disability benefits, 
the premiums on the policy must have been paid during the six months of disability 
required before proof of such disability and demand for payment of the benefits 
could be made. We have not been able to find where this identical policy and 





1058 The Insurance Law Journal, Vol. 87 [May, 1936 


certificate has been construed by any of our appellate courts, but there have been 
decisions in other jurisdictions construing them in line with our conclusion. 

In Missouri State Life Ins. Co. v. Hardin, 168 Tenn. 340, 78 S.W.(2d) 832, by 
the Supreme Court of Tennessee, where an identical policy and certificate, and the 
very question here discussed, were under consideration, the court said, quoting 
from paragraph 1 of the syllabus: “Under group policy issued for benefit of 
employees of corporation, and providing for payment upon continuous total and per- 
manent disability of insured for six months, insured held required to pay premiums 
during such six months’ period, since policy did not mature and employee's right to 
face value of insurance did not accrue until such time.” (Italics ours.) See, also, 
Johnson v. Missouri State Life Ins. Co., 207 N. C. 512, 177 S. E. 646; Kingsland 
v. Missouri State Life Ins. Co., 228 Mo. App. 198, 66 S.W.(2d) 959. 

A discussion of the other questions presented, in view of what we have said, 
is not necessary. 

From what we have said, it follows that the judgment of the trial court should 
be reversed, and judgment here rendered for appellant, and it is so ordered. 

Reversed and rendered. 


HOME BENEFIT ASS’N v. AYCOCK. No. 1641. 
Court of Civil Appeals of Texas. Waco. Oct. 31, 1935. 
Rehearing Denied Dec. 19, 1935. 
88 Southwestern Reporter (2d) 655. 
1. INSURANCE. 

Statute requiring beneficial association to mail notice of call for assessment 
stating final date of payment before suspending member held satisfied, as to assess- 
ment levied on February Ist, by notice sent on February 28th that policy would 
lapse at close of business March 4 unless assessment were paid, although first 
notice of call, dated February 1, was not mailed until February 3d, and policy 
provided that member could not be suspended for failure to pay assessment until 
30 days from date “on” first notice (Vernon’s Ann. Civ. St. art. 4875a—17). 

(For other cases, see Insurance, Dec. Dig. § 751[2].) 

2. INSURANCE. 

Failure of holder of mutual benefit certificate to pay death assessment held 
not excused by Governor’s declaration of bank holiday, where Governor’s proclama- 
tion did not purport to suspend payment of financial obligations generally, and 
insured did not forward check on bank account for amount of assessment or 
otherwise attempt to transfer any part of his funds in hank to account of benefit 
association. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Action by Mrs. Lura Aycock against the Home Benefit Association. Judgment 
for plaintiff, and defendant appeals. 

Reversed and rendered. 

Oltorf & Oltorf, of Marlin, and Richey & Sheehy, of Waco, for appellant. 

Chas. M. Harris, of Mart, for appellee. 


STATE LIFE INS. CO. OF INDIANAPOLIS, IND. v. PARRY. No. 13241. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 15, 1935. 
Rehearing Denied Dec. 20, 1935. 

88 Southwestern Reporter (2d) 763. 


1. INSURANCE. 

Under provision of life policy for payment of monthly disability benefits 
upon receipt of satisfactory notice of proof of disability, insurer held not liable 
for monthly payments for disability prior to time proof of disability was 
furnished, in absence of showing of excuse for delay in furnishing proof. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE. . 

In action for disability benefits under life policy providing for payment ol 
monthly disability benefits upon receipt of satisfactory notice of proof of disabil- 
ity, insurer held entitled to require insured to specifically plead when and how 
he gave notice of disability and furnished proof thereof. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 
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Appeal from District Court, Tarrant County; Walter L. Morris, Judge. 

Action by Hiram G. Parry against the State Life Insurance Company of 
Indianapolis, Ind. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 


William M. Short and James E. Whitmore, both of Fort Worth, for appel- 
lant. 


J. M. Willis, of Henderson, and Allen & Gambill, of Fort Worth, for appellee. 


RICHARDS v. METROPOLITAN LIFE INS. CO. No. 25875. 
Supreme Court of Washington. Dec. 9, 1935. 
52 Pacific Reporter (2d) 304. 
1. INSURANCE. 


Insurance policy must be given its usual and ordinary meaning, unless it is 
apparent from reading of whole instrument that different and special meaning was 
intended or is necessary to avoid absurd or unreasonable result. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Insured admitting that he was only partially disabled could not recover on 
total and “permanent” disability clause of life policy, notwithstanding he had been 
totally disabled for temporary period, and possibly was partially disabled per- 
manently. 

The word “permanent” is defined as continuing or enduring in the 
same state, status, place, or the like without fundamental or marked 
change; not subject to fluctuation or alteration; fixed or intended to be 
fixed; lasting; abiding; stable; not temporary or transient. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Department 1. 

\ppeal from Superior Court, King County; Ernest M. Card, Judge. 

Action by Lewis W. Richards against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, with directions. 

Preston, Thorgrimson & So of Seattle, for appellant. 

Mifflin & Mifflin and George F. Hannan, all of Seattle, for respondent. 

STEINERT, Justice. 

Plaintiff brought this action to recover the disability benefits provided for 
in a life insurance policy issued to him by the defendant. Trial by jury resulted 
in a verdict for plaintiff, and from the judgment entered thereon defendant has 
appealed. 

The policy, which is in the face amount of $2,000, was issued on June 16, 
1925. Attached thereto, and made a part thereof, was a supplementary agreement, 
which, so far as it is material here, reads as follows: 

“Metropolitan Life Insurance Company 

“In consideration of the application for this Contract, as contained in the 
application for said Policy, the latter being the basis for the issuance hereof, and 
in consideration of one dollars and ninety-two cents, payable annually as an addi- 
tional premium herefor, such payment being simultaneous with, and under the 
same conditions as the regular premium under the said Policy, except as herein- 
after provided, 

“Hereby agrees, that upon receipt by the Company at its Home Office in the 
City of New York of due proof, on forms which will be furnished by the Com- 
pany, on request, that the insured has, while said Policy and this Supplementary 
Contract are in full force and prior to the anniversary date of said Policy nearest 
to the sixtieth birthday of the insured, become totally «nd permanently disabled, 
as the result of bodily injury or disease occurring and originating after the issu- 
ance of said Policy, so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation or profit, and that such disibility has 
already continued uninterruptedly for a period of at least three months, it will, 
“— the continuance of such disability, 

Waive the payment of each premium falling due under said Policy and 

this Supplementary Contract, and 

Pay to the insured, or a person designated by him for the purpose, * * * 

a monthly income of $10 for each $1,000 of insurance. . . 
“Notwithstanding that proof of disability may have been accepted by the 
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Company as satisfactory, the insured shall at any time, on demand from the 
Company, furnish due proof of the continuance of such disability, but after such 
disability shall have continued for two full years the Company will not demand 
such proof more often than once in each subsequent year. If the insured shall fail 
to furnish such proof, or if the insured shall be able to perform any work or 
engage in any business whatsoever for compensation or profit, the monthly income 
herein provided shall immediately cease, and all premiums thereafter falling due 
shall be payable according to the terms of said Policy and of this Supplementary 
Contract.” (Italics ours.) 

The question to be determined in this case is whether, under the particular 
facts and circumstances as hereinafter set forth, the respondent was fotally and 
permanently injured, within the meaning of the provisions of the supplementary 
agreement. 

At the time of the issuance of the policy in 1925, respondent was nineteen 
years of age. In his application for insurance he gave his occupation as that of a 
student and a salesman of gasoline and oil. In 1527 he entered upon a four-year 
course of study in a college of osteopathy in Kirksville, Mo. Shortly after his 
graduation in May, 1931, he and his wife departed from Kirksville by automobile, 
intending to go to Seattle, where respondent was to commence the practice of 
his chosen profession. The journey was interrupted, however, at Billings, Mont., 
by the occurrence of an automobile collision as the result of which respondent 
sustained serious injuries to his skull, ribs, and back. For two weeks he lay in a 
hospital in Billings and was then brought to Seattle, where he remained until 
July 20 under the care and treatment of Dr. Ford, an osteopathic physician. 
During the first four months of his illness respondent was afflicted with diplopia, 
or double vision, and for a long time was also troubled with aphasia, or interference 
with the power of articulation. From July to September, 1931, he was in a hospital 
in Kirksvile receiving treatment. 

At the time of his graduation respondent had been offered a position as 
assistant to Dr. Ralph Smith, an osteopath, at Rawlings, Wyo. The position being 
still open, respondent, accompanied by his wife, went to Rawlings in September, 
1931, and established the connection offered him. Owing to his physical condition, 
however, he was unable to do the manipulative work required of an osteopath 
in treating his patient. He was therefore compelled to confine himself to labora- 
tory work and urinal cases. Being unable to comply with Dr. Smith’s require- 
ments, respondent left Rawlings November 25, 1931, and went to Baggs, Wyo., a 
town of not over two hundred people; there he set up an office for himself. Being 
unable to give manipulative treatments, he limited himself to diagnosis and 
prescriptive work, for which he received compensation, though mostly in produce 
and other articles of trade. He remained in Baggs until May, 1932, a period of 
about six months. He then returned to Kirksville, Mo., where, during a period of 
two months, he received further treatment for his back. 

In July, 1932, respondent went to Seattle and a little later established an office 
connection with Dr. Ford, who, as already stated, had been his attending physician. 
Respondent, however, was still unable to do manipulative work, and therefore con- 
fined himself to laboratory cases. In the meantime, he continued receiving treat- 
ments from Dr. Ford. This arrangement lasted until November, at which time he 
ieft Seattle and went to Ravensdale, where until the following February, he 
spent most of the time in bed. 

In February, 1933, respondent made application for relief from the county. He 
was given clerical work to do at one of the relief stations, where he worked from 
four to six hours a day and from three to five days a week, writing vouchers and 
handling checks. For this work he was paid $30 per month. That arrangement 
continued until May 10, 1934, and faniee that time respondent was gradually 
improving. He then went to Alaska, where he took up a position as medical aid 
man for a company at a salary of $125 a month and board. That position he 
held until the early part of October, 1934. He then returned to Seattle, where 
he opened an office in the practice of his profession, and was still maintaining his 
office, doing regular manipulative work, at the time of the trial. He still suffers 
pain and discomfort, however, from his injuries. 

While in Rawlings, or else at Baggs, Wyo., respondent sent a letter to the 
cffice of the appellant company at Moberly, Mo., some time about the Ist of Jan- 
uary, 1932, in which letter, according to his testimony, he advised the company 
of the accident which had occurred the previous May, advised it that he was totally 
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and permanently disabled, and requested that the company either pay. him the dis- 
ability benefits provided in the policy or else make him a loan. The letter is not 
in the record, and its contents are in dispute, but, at any rate, the fact is that the 
company did make him a loan of $269.50 on the policy, which at that time was still 
in full force and effect. It further appears from the record that about the same 
time respondent made application to Northern Life Insurance Company for rein- 
statement of a policy issued to him by that company and which had lapsed for 
nonpayment of premium. In that application, and in the letter preceding it, 
respondent stated that he had been enjoying a comfortable practice for the past 
six months, that he was in sound health, and that, although he had been in an 
automobile accident in which he had sustained three broken ribs, he had no per- 
manent injuries. That policy, it appears, was thereupon reinstated. 

The premium which fell due June 16, 1932, on respondent's policy issued by 
appellant was not paid. In October, 1934, upon respondent’s return to Seattle from 
Alaska, he consulted an attorney, and a letter was then written to the appellant 
advising it of the accident in May, 1931, and stating that since that time respondent 
had been totally disabled. Request was therein made that forms be sent for making 
out the necessary proof. No answer to the letter having been received, this 
action was instituted in January, 1935. In his complaint respondent alleged that 
he — then, and ever since May 30, 1931, had been, totally and permanently 
disablec ° 

Upon the trial the respondent testified that he was not claiming anything beyond 
May 23, 1934, which was the date of his taking employment in Alaska. He further 
testified that he was then only partially disabled. His medical witnesses also 
testified that his disability was not then total or permanent. The jury returned a 
verdict for respondent in the sum of $740.12, designating therein that it was for 
thirty-four months’ total disability. 

Upon this statement of the facts, we come to the question of the liability of 
the appellant under the terms of the policy. It will be assumed that under the rule 
laid down in the case of Storwick v. Reliance Life Insurance Company, 151 Wash. 
153, 275 P. 550, respondent was totally disabled for a considerable portion of the 
period between May 30, 1931, and May 10, 1934. It will also be assumed that 
since the latter date respondent has been permiunently partially disabled. 

The policy, however, is not a health or accident policy, but is a life insurance 
policy with provision for disability benefits. Nor, as such, does it provide for 
temporary total disability or for permanent partial disability. It provides only for 
permanent total disability. The annual premium on the policy, without the disability 
feature, was $55. For an additional premium of $1.92 payable annually, the com- 
pany agreed that, upon receipt of due proof that the insured had become totally 
and permanently disabled, and that such disability had then already continued 
uninterruptedly for a period of at least three months, the company would waive 
the payment of further premiums and would pay the insured a monthly income, 
with the added provision that, notwithstanding that proof of disability may have 
been theretofore accepted by the company as satisfactory, the insured would at 
any time, upon demand from the company, furnish due proof of the continuance 
of such disability. 

[1] A policy of insurance 1s a contract, and its language, like that of any 
ther contract, must be given its usual and ordinary meaning, unless it is 
apparent from a reading of the whole instrument that a different or special 
meaning was intended or is necessary in order to avoid an absurd or unreason- 
able result. 

So far as this action is concerned, the vital word in the policy is “permanent.” 
That word is not a technical one, but a common, ordinary word with a well- 
recognized meaning, even to the lay mind. Webster’s New International Dic- 
tionary (2d Ed.) defines it as follows. “Continuing or enduring in the same 
tionary (2d) Ed.) defines it as follows: “Continuing or enduring in the same 
subject to fluctuation or alteration; fixed or intended to be fixed; lasting, abid- 
ing; stable; not temporary or transient.” 

Funk & Wagnall’s New Standard Dictionary (1929) defines it thus: “Con- 
tnuing or intended to continue in the same state, or without change destructive 
ot the essential form or nature; durable; opposed to temporary.” 

The words “permanent” and “temporary” are antonyms of each other and 
readily occur to the ordinary mind as such. A disability that is transient or 
temporary cannot be a permanent one. It is reasonable and proper to say that 
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one has been “totally disabled” for a definite period of time, but it would do 
violence to the language, and would be utterly contradictory, to speak of a 
“permanent disability” as being for a limited period. To give the word “perman- 


ent” the meaning of “temporary” would be to delete the word “permanent” from 
the contract entirely. 


The concluding words of that paragraph in the supplemental agreement in 
which the word “permanently” is used contain a further srestriction or con- 
dition. They provide that such disability, referring to permanent disability, must 
already have continued uninterruptedly for a period of at least three months before 
the company shall be called upon to waive further payment of premium or to pay the 
monthly income. A testing or waiting period, sometimes designated as a morator- 
ium, is thus prescribed, during which the company is relieved of the necessity of 
investigating premature or immature claims. While this period, whatever it may be, 
must of necessity be arbitrarily fixed, its duration is determined and accepted by 
and between the parties as being of sufficient length to permit a fair and reasonable 
prognosis to be made as to the permanency of the disability. Whether the injury 
or disease is transient and temporary, or whether it is permanent and lasting, must 
often be a matter of opinion, dependent upon the situation as presented by the cir- 
cumstances at a fixed and given time. Being a matter of opinion, it becomes a 
matter of proof. While often it cannot be presaged with absolute certainty how 
long some particular disability will continue, yet the lapsz of time, the manifestation 
of definite symptoms, and the observation of pathological conditions furnish stand- 
ards, based upon experience, sufficient to pronounce a judgment. Even then, the 
judgment exercised may not be infallible, but it is the best that can be had under 
the circumstances. If, at the end of the waiting period, it appears with reasonable 
certainty that the insured is permanently disabled, he is then entitled to payment of 
the installments provided in ti. wwact. 


Even then, however, it may sometimes be later found that the earlier prognosis 
or conclusion was erroneous in fact. People have been known to recover from 
ailments that were considered incurable, and injuries that were thought to be totally 
and permanently disabling have proven otherwise. The healing processes of nature 
and the dispensations of Providence are often a surprise. To cover that very con- 
tingency, many policies of insurance contain, as does the present policy, a clause 
providing for further proof, at intervals, of the continuance of the disability and for 
the cessation of further payments if changed conditions warrant and justify it. 


Again, there may be differences of opinion on the part of both expert and lay 
observers as to the probabilities of the continuance and the effect of a particular 
disease or disability. The parties may not agree. Hence, where assertion and 
investigation result in conflicting positions, or where the proof is divergent, there 
must be some arbiter or tribunal with power to set the matter at rest between the 
parties for the time being. This, necessarily, must be a court of competent juris- 
diction with its component parts. The case is therefore presented to the court for 
its consideration, and the matter is determined in the light of all the facts as they 
are then presented to the court. If it then appears and is determined, either demon- 
stratively or by proof to a reasonable certainty, that the insured is permanently 
disabled, he is entitled to payment of the installments as of the time provided in 
the contract. But, if it does not then so appear or cannot be so determined, the 
insured is not entitled to such payment. Lae 

Although policies of insurance containing provisions identica! with, or similar 
to, those in the policy now under consideration have long been in use, it does not 
appear that this court has ever before been called upon to construe the meaning ot 
these particular provisions taken as a whole. It does appear, however, from the 
many cases cited to us that the same, or similar, provisions have been a frequent 
subject of construction in other jurisdictions, since about 1923. Without analyzing 
those cases, we cite them as authority for the views that we have already expressed. 
Ginnell v. Prudential Insurance Co., 237 N. Y. 554, 143 N. E. 740 (reversing and 
adopting the dissenting opinion in 205 App. Div. 494, 200 N. Y. S. 261) ; Shipp v. 
Metropolitan Life Ins. Co., 146 Miss. 18, 111 So. 453; Leduc v. Metropolitan Life 
Ins. Co., 65 Quebec Sup. Ct. 320; Hawkins v. John Hancock Mutual Life Ins. Co., 
205 Iowa 760, 218 N. W. 313; Conley v. Pacific Mutual Life Ins. Co., 8 Tenn. App. 
405; Home Benefit Ass’n v. Brown (Tex. Civ. App.) 16 S.W.(2d) 834; Metropolitan 
Life Ins. Co. v. Noe, 161 Tenn. 335, 31 S.W.(2d) 689; Brod v. Detroit Life Ins. 
Co., 253 Mich. 545, 235 N. W. 248; Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 
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133 So. 707, 79 A. L. R. 852; Maresh v. Peoria Life Ins. Co., 133 Kan. 191, 299 P. 
934; MacKenzie v. Equitable Life Assurance Soc., 140 Misc. 655, 251 N. Y. S. 528; 
Lewis v. Metropolitan Life Ins. Co. (La. App.) 142 So. 262; Paul v. Missouri State 
Life Ins. Co., 228 Mo. App. 124, 52 S.W.(2d) 437; Grenon v. Metropolitan Life Ins. 
Co., 52 R. IL. 453, 161 A. 229; Job v. Equitable Life Ins. Co., 133 Cal. App. (Supp.) 
791, 22 P.(2d) 607; Rose v. New York Life Ins. Co., 127 Ohio St. 265, 187 N. E. 
859; Plummer v. Trust Insurance Co., 132 Me. 220, 169 A. 302; Mitchell v. Equitable 
Life Assurance Soc., 205 N. C. 721, 172 S. E. 495, 497; Cassens v. Metropolitan Life 
Ins. Co., 114 Fla. 659, 154 So. 522; Read v. Metropolitan Life Ins. Co., 206 N. C. 
458, 174 S. E. 307; Lawrence v. Equitable Life Ins. Co., 128 Neb. 72, 257 N. W. 530. 

It must, in fairness, be said that there are a number of ‘cases from other juris- 
dictions which take the view that, although the words “permanent” or “permanently 
and continuously,” standing alone, mean that the total disability must be a lasting 
one, yet, when those words are considered in connection with the other language 
of the particular policy, they are to be construed as meaning that a disability that 
has existed continuously for the length of the testing period is a “pesmanent dis- 
ability.’ For reference only, we cite the cases holding that view: Penn Mutual 
Life Ins. Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382; Equitable Life 
Assurance Soc. v. Sertio, 155 Miss. 515, 124 So. 485; McCutchen v. Pacific Mutual 
Life Ins. Co., 153 S. C. 401, 151 S. E. 67; Laupheimer v. Massachusetts Mutual 
Life Ins. Co., 224 Mo. App. 1018, 24 S.W.(2d) 1058; Adamson v. Metropolitan 
Life Ins. Co., 42 Ga. App. 587, 157 S. E. 104; Losnecki v. Mutual Life Ins. Co., 106 
Pa. Super. 259, 161 A. 434; Maze v. Equitable Life Assurance Soc., 188 Minn. 139, 
246 N. W. 737; Garden v. New England Mutual Life Ins. Co., 218 Iowa 1094, 254 
N. W. 287. 

Many of these latter decisions are criticized in the former cases, on which we 
have relied as sustaining authority. We need not add, or even suggest, anything 
by way of criticism of these contrary decisions. We simply say that we do not 
agree with them, and that, in our opinion, a fair and reasonable construction of the 
language of such policies compels the conclusion at which we have arrived, and as 
already expressed. 

|2] Applying our view of the law to the facts of this case, it appears that the 
respondent was, at most, totally disabled for temporary periods and, possibly, par- 
tially disabled permanently but was not totally and permanently disabled. As 
already stated the jury found that the respondent had been totally disabled over a 
period of thirty-four months, but the jury did not find, and in the face of respond- 
ent’s admissions and his evidence could not have found, that he was totally and 
permanently disabled. Hence his injuries were not compensable under the terms of 
the policy. 

The judgment is reversed, with direction to the trial court to dismiss the action. 

Mitchell, Main, Tolman, and Geraghty, JJ., concur. 


MURRAY v. PROVIDENT LIFE & ACCIDENT INS. CO. OF 

CHATTANOOGA, TENN. No. 25666. 
Supreme Court of Washington. Dec. 19, 1935. 

52 Pacific Reporter (2d) 327. 

INSURANCE. 

Under life and accident policy providing that insurer could cancel policy by 
giving written notice, together with return of unearned premium, where notice was 
sent and a few weeks later further notice through local office was given, together 
with unearned premium which had been received at home office after first notice was 
sent, insurer held relieved of liability for death of insured who died after check for 
unearned premium was received as against contention that check was required to 
accompany notice of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Tolman, J., dissenting. 

Department 1. 

Appeal from Superior Court, Pierce County; Ernest M. Card, Judge. 
_ Action by Hattie Murray against the Provident Life & Accident Insurance 
“or ne Tenn. From an adverse judgment, plaintiff appeals. 

Athrmed. 

John T. McCutcheon, of Tacoma, for appellant. 

Roberts & Skeel and W. R. McKelvy, all of Seattle, for respondent. 
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HARRIS v. SECURITY BEN. ASS’N. No. 25841. 
Supreme Court of Washington. Dec. 19, 1935. 
52 Pacific Reporter (2d) 329. 
INSURANCE. 

Fraternal benefit society by-law providing that disappearance or long-continued 
absence of insured should not be regarded as evidence of death or authorize action 
upon benefit certificate until expiration of full term of insured’s life expectancy held 
not to bar action on benefit certificate brought 17 years after insured was last heard 
from. 

(For other cases, see Insurance, Dec. Dig. § 719{1].) 

INSURANCE. 

In action on fraternal certificate insuring member not heard from for 17 vears, 
finding that insured came to his death at, or shortly after, time he ceased to write, 
authorized recovery of assessments paid thereafter, even if society’s officers did not 
advise payment of assessments after insured’s disappearance and were bound to 
accept payment. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

Department 2. 

Appeal from Superior Court, Snohomish County; Ralph C. Bell, Judge. 

Action by Lillie V. Harris, as administratrix of the estate of Amanda P. Smith, 
deceased, against the Security Benefit Association, formerly Knights and Ladies of 
Security. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Q. A. Kaune and A. W. Fulton, both of Everett, for appellant. 

Warren Hardy, of Seattle, for respondent. 


FOLEY v. NEW WORLD LIFE INS. CO. No. 25718. 
Supreme Court of Washington. Jan. 6, 1936. 
52 Pacific Reporter (2d) 1264. 
1. INSURANCE. 


Right of reinstatement following lapse of life policy for nonpayment 
premiums is conditioned on terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. 

Reinstatement of life policy following lapse for nonpayment of premiums does 
not occur automatically immediately on delivery to insurer of application for 
reinstatement, but comes as result of contract between parties, who have right to 
fix terms of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Where life policies permitted reinstatement after lapse for ay i. pa ot 
premiums, and application for reinstatement provided that policies should not be 
reinstated until insurer acted on application, insurer held entitled to reall 
time to act 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. 

Insurer held not deprived of reaonable opportunity to act on application for 
reinstatement of life policies following lapse for nonpayment of premiums met rely 
because of letter stating that insurer, on receiving application and renewal premium 
notes, would give immediate consideration to restoring of policies; word ‘“con- 
sideration” implying investigation, examination, reflection, and conclusion; and 
word “immediate” not necessarily meaning at once or forthwith. 

It was contended that word “immediate,” as used in letter in question, 
meant at once, forthwith, or instanter. Such word, however, does not 
necessarily mean forthwith, upon the instant, or without any intervening 
lapse of time, but a certain latitude is to be given the significance ot 
the word, and it may mean proximately, directly, close to, or within a 
reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

INSURANCE. 


Insurer's letter promising immediate consideration to matter of restoring 
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policies following lapse for nonpayment of premiums should be read in connec- 
tion with accompanying form of application for reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
6. INSURANCE. 


Evidence that application for reinstatement of life policies following lapse for 
nonpayment of premiums was received in insurer’s office about 10 o’clock Saturday, 
and thereafter was in regular course of routine procedure through office until 
closing time at noon, held to show as matter of law that insurer did not unreason- 
ably aie) in acting on application, precluding beneficiary’s recovery, where insured 
was fatally injured on evening of same day. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Department 1. 

Appeal from Superior Court, Pierce County; E. D. Hodge, Judge. 

Action by Florence C. Foley against the New World Life Insurance Company. 
From a judgment of dismissal on a directed verdict for defendant, plaintiff 
appeals. 

a 

Guy E. Kelly, of Tacoma, for appellant. 

Kahin & Carmody, of Seattle, for respondent. 

STEINERT, Justice. 

Plaintiff brought this action to recover upon two life insurance policies. Trial 
was had before a jury. At the conclusion of all the evidence, defendant chal- 
lenged its sufficiency and moved for a directed verdict. The motion was granted. 
A judgment of dismissal was subsequently entered, from which plaintiff has 
appealed. 

September 2, 1931, respondent issued two policies of insurance upon the life 
of Oswald D. Foley. The policies each provided that if any premiums were not 
paid when due, or within the grace period of one month thereafter, the policies 
should become null and void. The policies also contained provisions permitting 
their reinstatement after default in payment of premiums, upon the production of 
evidence of insurability satisfactory to the company and the payment of all past- 
due premiums. 

The insured failed to pay the premiums due September 2, 1933, as a result of 
which the policies lapsed on October 2 following. One of the company’s agents, 
who was a brother-in-law of the insured, and who had originally procured the 
insurance for him, advised him to have the policies reinstated. The insured 
expressed his willingness to have this done and made a verbal request to that 
effect. The company thereupon wrote to the insured, under date of October 18, 
1933, advising him that it would comply with his request, but that, inasmuch as 
the policies had lapsed, it would be necessary for him to make written application 
for reinstatement. The letter was accompanied by a form of application and two 
renewal premium notes for execution by the insured. The letter stated that upon 
receipt of the completed papers the company would give immediate consideration 
to restoring the policies to their former standing. 

The application for reinstatement contained a long list of questions to be 
answered by the insured, touching his insurability, and concluded with a provision 
reading as follows: “I further agree that said policy shall not be deemed reinstated 
by reason of any cash paid for settlement made in connection with this application, 
or otherwise, unless and until said Company at its Home Office in acting upon 
the application shall have duly reinstated said policy during my life-time and good 
health, notice of such reinstatement to be promptly mailed to me. If the Company 
does not mail to me from its Home Office within thirty days from date of its receipt 
of this application notice that said policy has been reinstated, then, this application 
is to be considered declined and the Company is, upon demand with surrender -of 


any receipt given therefor, to return any payment or settlement made in connection 
with this application.” 


The insured, after signing the application and renewal premium notes, for- 
warded them to the office of the respondent, where they were received on Saturday, 
October 21, at 9:56 a. m. That same day, at about 7:45 p. m., the insured was 
critically injured in an automobile accident, as the result of which he died at about 
7:30 a. m. on the following Monday, October 23, 1933. At the time of the 
insured’s death the company had not yet reinstated the policies. The company 
learned of the accident on Monday morning and immediately suspended further 
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action on the application. When advised that the insured had died, the company 
rejected the application, and on October 25, 1933, returned it, together with the 
renewal premium notes, to the appellant, the widow of the insured. The sole 
ground assigned for the rejection of the application was that the insured was dead. 
This action is the result of the company’s rejection of the application. 

[1] The substance of appellant’s contention is that she was entitled to recover 
upon the policies because of respondent’s negligent failure to act upon the applica- 
tion. The argument is that the right to reinstatement is a valuable property right 
which accrues to the insured upon the original purchase of the policy and that 
the insurer cannot arbitrarily or negligently deprive the insured of the benefit 
of that provision of the contract of insurance. All this may be admitted, with 
this qualification, however, that such right is conditioned upon the terms of the 
policy with reference to the privilege of reinstatement. 

As already stated, the policies provided that after default in the payment of 
any premium, they might be reinstated at any time upon the production of evidence 
of insurability satisfactory to the company. Also, as previously stated, the 
application for reinstatement specifically provided that the policies should not be 
deemed reinstated unless and until the company, in acting upon the application, 
had duly reinstated the policies during the lifetime and good health of the insured. 

[2] A reinstatement does not take place automatically, immediately upon 
delivery of the application by the insured to the insurer. To the contrary, the 
reinstatement comes as a result of a contract between the parties, by which the 
insurance company waives the lapsing of the policy and reinstates it. Although 
the application and reinstatement may be considered as made in the negotiation 
of a contract of insurance, they do not constitute the original contract, but con- 
stitute a separate contract to reinstate the original contract, or policy, which has 
lapsed. Under the contract theory of waiver, the parties have the right to agree 
upon the terms on which such waiver shall take place, and to incorporate the 
terms of their agreement in the application for reinstatement. Under the provisions 
of the policies and the application for reinstatement, adverted to above, a rein- 
statement did not take place until the application had been received by the 
company with an opportunity to pass thereon. These several principles were 
clearly and definitely enunciated in the case of Rivers v. New York Life Insurance 
Co., 176 Wash. 674, 30 P.(2d) 663, wherein the policy and application contained 
virtually the same provisions as those presented in this case. 

[3] Opportunity to pass on the application connotes a reasonable time within 
which to act thereon. Where a policy provides for reinstatement after lapse, or 
forfeiture, and application is made for reinstatement, the insurer has a reasonable 
time within which to act on the application. 3 Couch Cyc. Ins. Law, 2305, § 697; 
Leonard y. Prudential Insurance Co., 128 Wis. 348, 107 N. W. 646, 116 Am. St. Rep. 
50; Willis v. New York Life Insurance Co. (Mo. Sup.) 281 S. W. 407; Rocky 
Mount Savings & Trust Co. v. A&tna Life Insurance Co., 201 N. C. 552, 160 S. E. 
831; Exchange Trust Co. v. Capitol Life Insurance Co. (C. C. A. 10) 49 F.(2d) 
133. Some of these cases are relied on by appellant. While those relied on by 
her held that under the particular circumstances the delay in passing on the 
application was unreasonable, they nevertheless affirm the rule above stated. 

[4] By way of escape from the controlling force of these principles, or rules, 
appellant contends that the respondent agreed in its letter of October 18, 1933, to 
give the matter of restoring the policies to their original standing immediate 
attention, and that respondent failed to fulfill its agreement. There are two prongs 
to this contention: (1) That the word “immediate,” as used in the letter, has the 
same significance and meaning as the words “at once,” “forthwith,” or “instanter”; 
and (2) that, in any event, a question of fact was presented which should have 
been submitted to the jury. 

Taking up the first part of the contention, it is to be noted that even if the 
matter be considered from the standpoint of the letter alone, it did not say that the 
company would immediately reinstate the policy, but only that it would give the 
application immediate consideration. What the company promised was immediate 
active attention, not an instantaneous final act. Consideration implies investiga- 
tion, examination, reflection, and conclusion. In the very nature of things, time 
would be an element, to a certain extent at least. It could not be expected that the 
insurer would act immediately without consideration, and a proper consideration 
would require some period of time. We have had occasion to construe the mean- 
ing of the word “immediately” in varoius kinds of written instruments, including 
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insurance policies, and have held that it does not necessarily mean “upon the 
instant,” “forthwith,” or “without any intervening lapse of time,” but that there is 
a certain latitude to be given the significance of the word, and that it may mean 
“proximately,” “directly,” “close to,” “within a reasonable time.” Deer Trail Con- 
solidated Mining Co. v. Maryland Casualty Co., 36 Wash. 46, 52, 78 P. 135, 67 P. 
275; Spaulding v. Adams County, 79 Wash. 193, 199, 140 P. 367; State ex rel. 
Case v. Howell, 85 Wash. 294, 147 P. 1159, Ann. Cas. 1916A, 1231. 

[5] But, more than this, the letter is to be read in connection with the form 
of application which accompanied it and which the insured signed and returned. 
The application very plainly indicated that the insurer was to have time within 
which to pass on it. Reading the two instruments together, we conclude that the 
insurer was not bound to reinstate the policies under any and all events, and that it 
was not required to pass on the application finally until it had a reasonable oppor- 
tunity to consider it. 

[6] Upon the other branch of the contention, appellant asserts that, aside from 
any question of immediate action on the application by the respondent, it was for 
the jury to say whether, under the evidence, the respondent had given the applica- 
tion immediate consideration. We do not agree with this contention. 

The facts in this connection are undisputed. The application was received in 
the respondent’s office on Saturday, October 21, 1933, at 9:56 a. m. The respond- 
ent was a signatory to the blanket code agreement limiting the work week to forty 
hours and was required to close its office at 12 o’clock on Saturdays. Within five 
or ten minutes after the delivery of the application at the office of the insurance 
company, it went to the renewal department, along with other like applications, 
which, at that time, averaged ten daily. The clerk of that department immediately 
made requisition for the files connected with these applications. The files were 
procured and checked for any information necessary to be considered by the com- 
pany’s risk committee. A memorandum was then prepared showing premiums due 
and premium tender. The application was then checked against a file showing 
changes in occupation, habits, and health of the policyholders. Throughout the 
forenoon the application was in the regular course of routine, and did not lie 
ide. At noon, when the office closed, the application had not yet reached the 
actuary who had the final duty of passing on it. In fact, the application did not 
= his desk until 9 a. m. Monday, October 23. At that time the insured was 
ead. 

It will be observed that on the day, and at the time, that the application was 
received by the company, there were just two hours and four minutes left before 
closing time of the office. Necessarily, when noon arrived, the further progress 
of the application had to wait until the following Monday morning. There was 
no negligence on the part of the respondent in its treatment of the application. 
Certainly it was not required to interrupt and halt all other business in the office 
and devote the attention of its entire staff to one application, to the exclusion of all 
others. It must be held, as a matter of law, that under the circumstances there 
was no unreasonable delay on the part of the respondent in acting on the applica- 
tion. In fact, as already shown, there was no delay at all. The company and its 
employees acted with dispatch. To have submitted the question as one of fact to 
the jury would have been without reason or basis. 

It is most unfortunate, of course, that because of a chain of fortuitous circum- 
stances the appellant is deprived of the benefits that she might otherwise have 
realized from the policies. But the respondent is in no way responsible or 
chargeable therefor. Its obligation went no further than its contract. The policies 
themselves had lapsed. No contract for reinstatement had been executed at the 
time of the death of the person named as the insured. The time consumed in 
considering the application before acceptance by the insurance company was 
not unreasonable. During that brief period of time the insured died. The respon- 
dent could not thereafter be required to make a contract with a person who then 
had no insurability and who at the time was dead. 

The judgment is affirmed. 

Mitchell, Geraghty, Beals, and Tolman, JJ., concur. 
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DELP v. MISSOURI STATE LIFE INS. CO. et al. No. 8193 
Supreme Court of Appeals of West Virginia. Oct. 22, 1935. 
Rehearing Denied Dec. 13, 1935. 
182 Southeastern Reporter 580. 
INSURANCE. 

Reinsurer, assuming obligations of reinsured to policyholders, is directly liable 
to policyholders. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

Syllabus by the Court. 

A reinsurer, assuming the obligations of the reinsured to the policyholders, js 
directly liable to the policyholders. 

Error to Circuit Court, Raleigh County. 

Action by Jannie Delp against the Missouri State Life Insurance Company and 
another. Judgment for defendants, and plaintiff brings error. 

udgment reversed, and judgment entered for plaintiff. 
m. Cody Fletcher and H. E. DeJarnette, both of Princeton, for plaintiff in 
error. 

File, File & Scherer, of Beckley, for defendants in error. 

Litz, President. 

This is an action upon a certificate of life insurance issued under a group 
insurance policy. The trial court, upon agreed statement of fact, entered judgment 
for defendants. Plaintiff prosecutes error. 

The group policy was issued by Missouri State Life Insurance Company to C. H. 
Mead Coal Company, a corporation, for the purpose of insuring its employees. The 
certificate in question, dated January 1, 1933, and insuring the life of A. M. Delp, 
an employee of the coal company, designated his wife, Jannie Delp, as beneficiary. 
The premium was payable monthly from the wages of the insured. 

August 28, 1933, in a suit pending in the circuit court of the city of St. Louis, 
Mo., an order was entered adjudging the insurance company insolvent and vesting 
title to its assets in R. Emmet O’Malley, as superintendent of the insurance depart- 
ment of the state of Missouri, with authority to sell the same. By contract in writ- 
ing dated September 7, 1933, between himself and defendant, General American Life 
Insurance Company, he sold and transferred to it all of the assets of the Missouri 
State Life Insurance Company. In the contract, General American Life Insurance 
Company, which apparently had been organized for the purpose of acquiring the 
business of the Missouri State Life Insurance Company, assumed all of the outstand- 
ing insurance policies theretofore issued by the Missouri State Life Insurance Com- 
pany and in force, according to its books and records, on the 28th day of August, 
1933, “so as to carry out in manner and form all of the obligations of old company 
in said policies and contracts, according to the true intent and tenor thereof.” 

General American Life Insurance Company, by letter dated September 8, 1933, 
inclosing copy of the contract between itself and the insurance commissioner, 
informed the coal company of its assumption of all the insurance policies and con- 
tracts issued by the Missouri State Life Insurance Company as of August 28, 1933. 
By letter dated September 13th, following, the coal company advised the General 
American Life Insurance Company that it had decided to discontinue the group 
policy theretofore issued to it by Missouri State Life Insurance Company. On the 
15th of September, the insured, A. M. Delp, died, and by letter dated September 
18th, the General American Life Insurance Company advised the coal company that 
it was canceling the group policy as of September lst. 

The specifications of defense are: (1) That the certificate of insurance had 
lapsed, for nonpayment of premium, before the death of insured; and (2) that the 
adjudication of insolvency of the Missouri State Life Insurance Company August 
28, 1933, effected a cancellation of the certificate. : 

The premium for August, 1933, was paid, and the grace period for the pay- 
ment of the September premium had not expired at the time of the death of the 
insured. 

Whether the adjudication of insolvency of the Missouri State Life Insurance 
Company effected:a cancellation of the policy, its assumption by the General Ameri- 
can Life Insurance Company as of the time it was effective reinstated the policy ior 
the benefit of the insured. This agreement and obligation on the part of the General 
American Life Insurance Company wasin force at the time of the death of the 
insured. The effect of a strictly technical contract of reinsurance is merely to 
indemnify the original insurer, and, accordingly, the policyholder is not in privity 
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with the contract and may not sue the reinsurer by reason thereof; but where the 
contract of reinsurance is to pay the policyholder the amount of any loss which may 
accrue, it is generally held that the policyholder may sue the reinsurer on the policy. 
The bringing of suit is a sufficient assent by the policyholder to the agreement, the 
law creating the privity necessary for the maintenance of the action. 14 R. C. L. 
1452; Cooley’s Briefs on Insurance, p. 6758; 31 Ann. Cas. 1144. “In the absence 
of any statutory restrictions, it is competent for the reinsurer to make a reinsurance 
contract inure directly to the benefit of the person originally insured, and in juris- 
dictions where a third person is allowed to maintain an action on a contract made 
for his benefit, the original insured may recover directly from the reinsurer. Accord- 
ingly, where, in reinsuring risks for which policies are outstanding, the reinsurer 
contracts with reinsured to assume the policies and to pay the holders thereof all 
such sums as reinsured may become liable to pay, the persons to whom these orig- 
inal policies are payable acquire a direct right of action against the reinsurer, and 
may sue in their own names and recover on the contract of reinsurance.” 33 C. 
58. Moreover, the General American Life Insurance Company is, by the Missouri 
statute, liable to the policyholders of the Missouri State Life Insurance Company 
to the extent of the obligations assumed by it under the contract with the superin- 
tendent of insurance. Revised Statutes of Missouri 1929, § 5953, p. 1702 (Mo. St. 
Ann. § 5953, p. 4538). 

The ruling of the trial court will be reversed, and judgment entered in favor of 
plaintiff against defendants. 

Reversed and entered. 

BERNSTEIN v. OHIO NAT. LIFE INS. CO. No. 8104. 
Supreme Court of Appeals of West Virginia. Dec. 3, 1935. 
182 Southeastern Reporter 775. 

1. INSURANCE. 


Under life policy with health-accident contract attached, insured could not 
recover for illness contracted subsequent to period for which he had paid stipulated 
premium, unless later premium payment tendered by him was improperly refused. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Where belated premium payments on life policy with total disability clause and 
health-accident contract attached were carried by insurer’s agent for insured’s 
accommodation, without prior knowledge of insurer, insurer who refused to accept 
check issued on last day of period of grace for premium payment with insured’s 
request that check be held 19 days, and which check was transmitted to insurer by 
agent, held not to have waived policy requirements that premiums should be paid 
within stated periods, where insured was not misled by insurer or its agent. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Syllabus by the Court. 

1. Under a life insurance policy with a health-accident contract attached the 
insured is not entitled to recover for illness contracted subsequent to the period for 
which he had paid the stipulated premium, unless a later premium payment tendered 
by him was improperly refused by the insurer. 

2. Where, under a life policy of insurance with total disability clause included 
and a health-accident contract attached, the habitually belated premium payments 
of the insured have been carried by the insurer’s agent for the accommodation of 
the insured, without the prior knowledge of the insurer who refuses to accept a 
check of the insured issued on the last day of period of grace with his request that 
it be held nineteen days, and which check the agent did not himself absorb but 
transmitted to the insurer, the insured, suing on the disability clause and health- 
accident contract, cannot maintain the position that by reason of a course of conduct 
the insurer will be deemed to have waived the requirements of the policy that pre- 
miums be paid within stated periods, where it appears that the insured was in nowise 
misled by the insurer or its agent. 

Error to Circuit Court, Harrison County. 

Action by William J. Bernstein against the Ohio National Life Insurance Com- 
pany. Judgment for plaintiff on a verdict, and defendant brings error. 

Judgment reversed, verdict set aside, and case remanded. 

Charles W. Louchery and Kendall H. Keeney, both of ‘Clarksburg, and Walter 

chmitt, of Cincinnati, Ohio, for plaintiff in error. 

Strother & McDonald, of Clarksburg, for defendant in error. 
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ACCIDENT 


WASHINGTON NAT. INS. CO. v. SCOTT. 6 Div. 807. 
Supreme Court of Alabama. Oct. 17, 1935. 
164 Southern Reporter 303. 

NSURANCE. we es 

Under health and accident policy providing that premiums paid for period when 
insured was over 65 years of age would be returned upon request, stipulation for 
return of premiums which became binding contractual obligation under reinsurance 
indorsements issued to insured by reinsurer held not limited by stipulations in con- 
tract between insurer and reinsurer to which contract insured was not a pasty (Code 
1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 684.) 

2. INSURANCE. ‘ we : 

Health and accident policy provision that_policy should not cover any person 
over age of 65 years and that premiums paid for period not covered by policy 
would be returned upon request held indivisible, and, if under doctrine of waiver 
and estoppel age limit was stricken from policy ‘and policy continued in force dur- 
ing period for which premiums sued for were paid, provision for return of premi- 
ums was inapplicable (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 198f1].) 

3. INSURANCE. 

Insurer retaining premiums with knowledge of facts, which, under stipulations 
for insurer’s benefit, would in absence of such knowledge empower insurer to treat 
policy as never having been in force, or as being no longer in force, will be held to 
have waived such stipulations without proof of actual intent (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE. 

Doctrine that insurer, retaining premiums with knowledge of facts which, under 
stipulations for insurer’s benefit, would in absence of such knowledge empower 
insurer to treat policy as never having been in force, waives such stipulations, applies 
to age limit stipulations in policies, in absence of statute or charter provisions 
rendering unlawful insurance risks beyond prescribed age limit. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

Under health and accident policy providing that insurance should not cover any 
person over age of 65 years and that premiums paid for period not covered by policy 
would be returned upon request, insured held not entitled to recover from reinsurer 
premiums paid to insurer and reinsurer for period not covered by policy, where 
facts disclosed mutual intent to continue policy in force beyond prescribed age lim: 
(Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 684.) 

Certiorari to Court of Appeals. 


Petition of the Washington National Insurance Company for certiorari to th 
Court of Appeals to review and revise the judgment and decision of that court in 
Washington National Insurance Co. v. Peter Scott. 

Writ granted. Reversed and remanded to Court of Appeals. 

Wm. A. Jacobs, of Birmingham, for petitioner. 

David J. Davis, of Birmingham, for respondent. 

Bou.vin, Justice. 


Action by the insured under a health and accident policy to recover from a 
reinsurer the premiums paid thereon after passing the age limit named in the policy. 

For a full statement of facts, we refer to the opinion of the Court of Appeals. 
Washington National Insurance Company v. Scott, 164 So. 301. 


[1] We approve the holding of the Court of Appeals in the original opinion to 
the effect that the stipulation for return of premiums imposed a contractual obliga- 
tion, which became binding under the reinsurance indorsements issued to the insured, 
and not to be limited by stipulations in the contract between insurer and reinsurer, 
to which the insured was not a party. Code, § 8371. 

We need not consider whether, in the absence of such statute, the insured would 
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be chargeable, by reference merely, with notice of provisions in conflict with the 
natural import of the indorsements mentioned. 

|2] Dealing with the extended opinion on rehearing, we think the following 
observations clearly sound: The contract provision: “The insurance under this policy 
shall not cover any person under the age of one year nor over the age of sixty-five 
years. Any premium paid to the company for any period not covered by this policy 
will be returned upon request,” is one and indivisible. The obligation to return 
premiums is expressly limited to any premium paid for a period not covered by the 
policy. If, therefore, under the doctrine of waiver and estoppel, the age limit was 
stricken from the policy, and the policy continued in force during the period for 
which the premiums sued for were paid, the provision for return of premiums has 
no application. This, by its own terms, as well as by general principles of law. 
Southern Mutual Aid Association v. Watson, 154 Ala. 325, 45 So. 649; 45 C. J. p. 
62, § 51. 

On rehearing the Court of Appeals (164 So. 302) says: “Perhaps we ought to 
here set down—as we do—that both appellant (and its predecessor in interest) and 
appellee were well aware of the date on which appellee reached the age of sixty- 
five years.” By this we understand all parties had knowledge that the age limit 
had passed at the time all these premiums were paid by the insured and received 
and retained by the insurer and the reinsurer. 


[3] Probably there is no principle of insurance law more firmly settled, nor 
better grounded in justice and reason, than that an insurer, who receives and retains 
premiums, the very consideration for carrying the insurance risk, with knowledge 
of facts which, under stipulations for his benefit, would, in the absence of such 
knowledge, empower him to treat the policy as having never been in force, or 
as being no longer in force, will be held to have waived such stipulations. Waiver, 
strictly speaking, is a matter of intent. But, in such case, no proof of actual intent 
is required. Any other intent, in such case, would work a positive wrong or fraud 
on the insured. The law charges the insurer with the intent to waive under the 
doctrine of estoppel. 

[4] In the absence of statute, or charter provisions, rendering unlawful insur- 
ance risks beyond a prescribed age limit, this doctrine of waiver or estoppel applies 
to age limit stipulations in policies. Nor can the insurer, under stipulations here 
involved, answer that he received and held the monies under express contract to 
refund on request. 

The money, as received, is earmarked as premium payments, tendered to carry 
the insurance risk. 

|5] No insurer could reasonably assume the insured was turning in his money 
for the insurer's free use until such time as the insured should call for it. The facts 
disclose a mutual intent to continue the policy in force. We are constrained to hold, 
under the facts found by the Court of Appeals, this policy was continued in force 
for the period these premiums were paid, and they cannot now be recovered. The 
provision for return has a field of operation, broadly speaking, in all cases where 
the policy was not continued in force. This conclusion, we think, well supported 
in reason and authority. National Life & Accident Ins. Co. v. Ransdell, 259 Ky. 
559, 82 S.W.(2d) 820; Western Casualty Co. v. Aarons, 85 Colo. 591, 277 P. 811; 
United Order of Good Samaritans v. Lillian Meekins, 155 Ark. 407, 244 S. W. 439, 
28 A. L. R. 89, note page 93 et seq.; Beggs v. Supreme Council, C. K. and L. of A. 
(1909) 146 Ill. App. 168; Sherry v. Women’s Catholic Order of Foresters (1911) 
166 Ill. App. 254; Krause v. Modern Woodmen (1907) 133 Iowa 199, 110 N. W. 
452: Morrison v. Wisconsin Odd Fellows Mut. L. Ins. Co. (1884) 59 Wis. 162, 18 
N. W. 13. And see Gray v. National Ben. Asso. (1887) 111 Ind. 531, 11 N. E. 477; 
Haner v. Grand Lodge, A. O. U. W. 102 Neb. 563, 168 N. W. 189; 3 Couch Ency. 
Ins. §§ 265, 687a; 1 C. J. p. 420, § 60; State Life Ins. Co. v. Finney, 216 Ala. 562, 114 
So. 132: Alabama State Mutual Assurance Co. v. Long Clothing & Shoe Co., 123 
Ala. 667, 26 So. 655. : 

Most of the age limit cases have arisen on fraternal benefit insurance policies ; 
but the reasoning on which they proceed is whether they should be subject to the 
same rules as accident and health insurance policies generally. Two cases first above 
cited deal with contract provisions the same as here involved. , 

Noting the closing pronouncement of the Court of Appeals on rehearing, we 
merely suggest we cannot concur in the view that the legal rights of the parties are 
to be determined by the fact that the insurer could have given the insured much 
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a 
trouble by preseuting a groundless defense to a suit for disability benefits, had such 
case arisen. 

Writ of certiorari granted. Reversed and remanded to the Court of Appeals. 
All the justices concur. 


[May, 1936 





MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. BASHAM. No. 4—4049. 
Supreme Court of Arkansas. Nov. 18, 1935. 
87 Southwestern Reporter (2d) 583. 
1. INSURANCE. 


Beneficiary suing on accident policy has burden of proving that insured’s death 
resulted from purely accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
6. INSURANCE. 

Beneficiary suing on accident policy is not required to prove by direct testimony 


that insured’s death resulted from accidental injury, but can establish such fact by 
circumstantial evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
9, INSURANCE. 


In action on accident policy, evidence held sufficient to support finding that 
insured’s death was caused by accidental means. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Appeal from Circuit Court, Johnson County; A. B. Priddy, Judge. 


Suit by Mamie Basham against the Mutual Benefit Health & Accident Asso- 
ciation. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Patterson & Patterson, of Clarksville, for appellant. 

Reynolds & Maze, of Clarksville, for appellee. 

Menarrty, Justice. 


On May 18, 1923, the appellant issued its policy insuring J. M. Basham against 


bodily injury sustained through purely accidental means, independently and exclu- 
sively of disease, and all other causes. 


The appellee, Mamie Basham, was named as beneficiary. J. M. Basham died 
on January 7, 1934. On July 14, 1934, the appellee brought this suit in the Johnson 
circuit court, alleging, among other things, that the said J. M. Basham had paid 
the premiums on said policy up to the date of his death; that Mamie Basham 
was the wife of J. M. Basham and the beneficiary in said policy; that on December 
27, 1933, during the life of the policy, the insured, J. M. Basham, sustained through 
accidental means an injury to his great toe on the right foot, from which injury 
he was confined to his bed under the care of physicians, and as a direct result of 
said injury he died on January 7, 1934; that all the dues on said policy had been 
paid; that the beneficiary has made proof of loss and duly performed all the 
conditions of the policy. She asked for judgment for $2,000, the face of the 
policy, a 12 per cent. penalty, and reasonable attorney’s fees. 


The appellant answered admitting that the appellant undertook to insure the 
said J. M. Basham as alleged in the complaint, and admitted that said policy 
number was correctly set forth in appellee’s complaint; admitted that Mamie 
Basham was the wife of J. M. Basham, and named as beneficiary, but denied 
that said J. M. Basham carried and kept said policy until the date of his death; 
denied on December 27, 1933, during the life of said policy, that the said J. M. 
Basham sustained through accidental means an injury to the great toe on his 
right foot by dropping some sort of a plank on said toe, or otherwise, and denied 
that the death of Basham was caused directly or indirectly by any accident of any 
kind; but alleged that his death resulted from natural causes. It also denied that 
the dues had been paid, and that the appellant had been notified of the death of 
Basham; denied that proof of loss was made and all conditions performed. 

On January 14, 1935, appellant filed a demurrer to plaintiff's complaint, which 
was on January 18, 1935, overruled by the court. Also on January 14, 1935, 
appellant filed a motion to require appellee to exhibit, with her complaint, the policy 
upon which the action was based. This motion was conceded by appellee, and the 
exhibit was filed. 


The case was tried before a jury and the jury returned a verdict for $2,000. 
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Judgment was rendered for said amount and interest. Judgment was also entered 
for 12 per cent. penalty, and $350 attorney’s fees. 

Appellant filed motion for a new trial, which was overruled, and the case is 
here on appeal. 

The appellee testified in substance that she was the plaintiff and that J. M. 
Basham died January 7, 1934; that he received an injury on December 27, 1933, 
and was never able to go out after that time; was confined to his bed on January 
1, 1934; the great toe on his right foot was red and angry looking; the skin was 
not broken; he came home at lunch time limping; ‘called a physician before noon 
on January Ist; witness dressed his foot before the doctor called; the doctor kept 
his foot bandaged. Witness first called Dr. Boen and then Dr. Will Hunt, Sr. Mr. 
Basham had a policy of insurance with the appellant, and the premiums were paid 
up. The policy was exhibited together with the application for insurance. 

On cross-examination she testified that she was not present when he received 
the injury to his toe, and does not know of her own knowledge what caused the 
bruise on his toe; she only noticed the blue, bruised condition. Basham’s health 
was good before that time. After her husband fell from the scaffold and broke 
his foot, he had recovered fully. Only one leg was swollen. 

Edward Basham’s testimony was, in substance, the same as that of appellee. 
He also said that the bruise was right across the joint where the toe joins the 
foot. This started swelling and then the whole foot started swelling. After the 
third day’s illness, the whole leg was swollen from the ankle to the knee. Blood 
blisters about the size of a half dollar came out and burst on their own accord. 
His leg was swollen three times the ordinary size. His left leg was not swollen 
at all. J. M. Basham did not complain that morning before he went to work. 

On cross-examination, witness testified that his father was a contractor and 
worked with his men. His father was injured in the fall of 1923 and confined to 
- ae nal about ten months, and afterwards had a spell of malaria, and had 
u in 1928, - 

David Basham, another son, testified in substance that he saw his father that 
morning; he was not complaining; saw him at noon, and he reported he had 
dropped a piece of wood on his foot; he was limping; he did not continue to work, 
but was confined to his home; his condition growing worse until January 7, 1934; 
his foot continued to swell; ‘blisters appeared on his leg and would burst; the 
doctor kept his leg bandaged ; his father was in good health. 

Livingston Hardwicke testified that he was connected with his father in the 
funeral business, and had been etree engaged in it for fifteen years. He assisted 
in embalming the body of J. Basham; the condition of his body was all right 
except his right leg; from the ia up to ‘the kneecap, was very badly decomposed, 
and for six inches above the knee was badly swollen;. was about two times the 
size it should be; the other leg was normal. 

W. M. Hardwicke testified that he was an undertaker and funeral director and 
had charge of the J. M. Basham funeral; found that he had blood poisoning; 
a very badly swollen right leg full of blisters, and the toe was badly 
swollen. 

Allie Kraus visited Basham when he was sick; his foot was badly swollen; his 
lez was bandaged and badly swollen; prior to that time his health was good. 

Dr. A. L. Boen, a practicing physician living in Clarksville, testified he knew 
J. M. Basham during his lifetime; treated him for malaria in 1929 and 1930; was 
called to treat him when he died; was called on January 1, 1934, and found him with 
injury to his toe which was swollen and hurting him; Basham gave the doctor a 
history of the case; the first day he treated Basham he told him a scantling 
dropped on his right toe; the skin was a little rough and swollen; found his toe 
in such condition as would have resulted from such an injury as he did receive; 
treated him from January Ist until he died; his foot and ankle were swollen, but 
there was nothing wrong with the other foot. 


On cross-examination, Dr. Boen testified that osteomyelitis is an inflama- 
tion of the bone marrow; cellulitis is an inflammation of the connective tissues ; 
these are separate and distinct diseases; witness said that he made a statement of 
Basham’s condition to the adjuster, signed and swore to it, and identified his 
Signature. In the statement he said Basham died of osteomyelitis ; he thought at 
the time that was true, but afterwards decided that it was cellulitis. At the 
time he made the statement, he did not know that Basham had cellulitis; did not 
change his mind after he made the report until he saw his toe; when he saw his 
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toe later, he knew it was not osteomyelitis; did not see his toe until the autopsy 
was held, which was in November, 1934. . 

W. R. Hunt testified that he was a practicing physician living in Clarksville; 
treated J. M. Basham in January, 1934; went to Basham’s house on the morning 
of the 6th and stayed there several hours; Basham died shortly afterwards; found 
an injury to his right toe; he did not tell witness the history; he had a case of 
cellulitis; his right leg was swollen to two or three times its normal size. 

Earl Hunt testified that he was a practicing physician and surgeon; knew 
Basham but did not see him before he died; examined his body at the post 
mortem. 

Jim Brock, a witness for appellant, testified that he knew Basham; in 1933 
talked with him about his health; Basham had worked for witness in 1928 and 
told witness that he could not work like he did then. 

Dr. H. S. Thatcher testified that he lived in Little Rock; was professor of 
pathology at the University of Arkansas Medical College, a director of that 
department, and had charge of the laboratory; had seen about ten thousand 
autopsies; had done about five thousand himself; he described how the autopsies 
were performed, and said that he made an autopsy on the body of J. M. Basham 
on November 3, 1934; the body had been well embalmed, and the interior well 
preserved; found the kidney was diseased, and no evidence of cellulitis; no 
evidence of blood poisoning; cellulitis is a germ disease; there could be no infec- 
tion to a man’s toe without breaking the skin; was able to ascertain the cause 
of Basham’s death; he died from chronic condition of the heart and kidneys, 
chronic nephritis, commonly known as Bright’s disease; this disease is fatal; he 
showed dropsy in both sides of his chest; dropsical condition produces a swollen 
condition of the leg; dropsy first appears in the lower limbs; in nephritis the 
heart is usually enlarged; the heart of Basham was enlarged. Witness submitted 
his report of the condition found in the autopsy of Basham. His death was 
caused from chroni¢ condition of heart and kidneys; chronic nephritis; this could 
not result from cellulitis. 

On cross-examination witness said he found a bandage on the right leg and 
toe; the swelling, if any, had gone out; often one leg is swollen more than the 
other; in this case witness advised that it was on account of heart and kidneys; 
found no evidence of infection; could have received an infection if there had 
been an opening. If there was a break in the skin of his toe, witness did not see 
it. Witness saw more of the body than the other doctors. They did not see 
inside of the body; did not see anything wrong with foot, toe, or leg; examined 
tissues on toe and leg and found no evidence of infection. 

Dr. J. R. Wayne, a practicing physician of Little Rock, testified that he was 
with Dr. Thatcher at the time the autopsy was held on J. M. Basham; assisted; 
took specimens and tabulated them; the body was in condition for accurate 
examination so that they could properly ascertain the cause of death; does not 
think cellulitis or osteomyelitis could have resulted from chronic origin without 
breaking the skin; Basham died from chronic nephritis and chronic myocarditis; 
Bright’s disease and nephritis are fatal; examined the toes, and both toes looked 
similar. After death, if it had been swollen, the swelling would disappear. In 
cases of dropsy, the swelling begins in the lower limbs and abdomen: often one 
limb is swollen more than the other. 

On cross-examination witness said that he made notes and put down the 
findings of the autopsy; found no difference in measuring the right and left leg: 
the toe did not show any abrasion; if the toe was roughed and protruded through 
the skin so that bacteria could get in the blood, it would cause infection; found 
no evidence of infection; found no cellulitis. 

Alvin Laser testified, reading excerpts from the policy. 

Dr. W. R. Hunt, recalled, testified that he saw a break on the skin of Basham, 
and infection of the foot, and that is what killed him; does not think they could 
determine what killed this man with a, pathological examination. 

Dr. Earl Hunt, recalled, testified that he could not see where the microscopic 
examination would be worth anything; body was decomposed; both legs were 
same size; impossible to say what killed him. 

Livingston Hardwicke, recalled, testified that in dropsy cases they have an 
excessive amount of fluid; did not find this in this case. 

Appellee was recalled and testified that her husband did not complain of heart 
trouble or kidney trouble; was never disturbed at night. 
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[1] The appellant first contends that the burden of proof was upon the appellee, 
not only to show the death of the deceased, but also to show that his death 
resulted purely by accidental means. It is true that the burden of proof was on 
the plaintiff, as stated by appellant, and unless there is substantial evidence to 
show that the death of Basham resulted from accidental injury, the judgment 
could not be sustained. 

[6] While the burden was on the plaintiff to establish the fact that Basham’s 
death resulted from an accidental injury, she was not required to prove this by 
direct testimony. 

|7, 8] A well-connected train of circumstances is as cogent evidence of a fact 
as an array of direct evidence, and frequently outweighs opposing direct testimony. 
Any issue of fact in controversy can be established by circumstantial evidence 
when the circumstances adduced are such that reasonable minds might draw 
different conclusions. Pekin Wood Products Co. v. Mason, 185 Ark. 166, 46 
S.W.(2d) 798. 

[9] The direct evidence in this case that was competent, together with the 
circumstances, was sufficient to justify the jury in finding that Basham’s death was 
caused by accidental means. 

When David Basham testified that his father reported that he had dropped a 
piece of wood on his foot, objection was made and this was excluded. 

It is next contended by the appellant that the court erred in giving the follow- 
ing instruction No. 4: “You are instructed that you are the judges of the cause 
of the death of J. M. Basham, and if you find from a preponderance of the 
evidence in this case that on the 27th day of December, 1933, the said J. M. 
Basham received injuries by accidental means, as alleged in the complaint, you 
will find for the plaintiff.” 

We have examined the instructions requested, given, and refused. We are of 
the opinion that the court did not err in this respect, and that the jury was fully 
and fairly instructed. 

We find no error, and the judgment is affirmed. 


FRIEDLAND v. AMERICAN BANKERS INS. CO. et al. No. 13683. 


Supreme Court of Colorado. Dec. 9, 1935. 
52 Pacific Reporter (2d) 660. 
1. INSURANCE. 


_ Privilege of cancellation of policy is invalid where privilege is exercised under 

circumstances which make it operate as fraud on insured. 
(For other cases, see Insurance, Dec. Dig. § 371.) 
2. INSURANCE. 

_ Where health and accident policy provided that acceptance of delinquent pre- 
miums reinstated policy only to cover loss resulting from sickness or accidental 
injury, acceptance of delinquent premium prevented discontinuance of policy except 
as to claims for sickness and accidental disability within time fixed by policy, as 
regards insured’s right to cash surrender value of policy. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 
3. INSURANCE. 

_ Where health and accident policy provided for cash surrender value thereof 
after payment of premiums for ten years, and that policy could be canceled on 
notice to insured, insurer, which had for nine years and three months frequently 
accepted delinquent premiums, was estopped to cancel policy for delinquency of 
premium, and insured could recover cash surrender value of policy after insurer’s 
notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
4. INSURANCE. 
Where insurer adopts custom of accepting assessments on policy after due date 


thereof, belated payment of assessments is in regular order and not for reinstate 
ment, so that insurance is continuous. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


5. INSURANCE. 
In determining whether delinquent payment of premium effected cancellation «+ 
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health and accident policy, effect was given interpretation of provisions thereof by 
insured and insurer while policy was in force. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 

En Banc. 

Error to District Court, City and County of Denver; Otto Bock, Judge. 

Action by Harry Friedland against the American Bankers Insurance Company 


and another. To review an unsatisfactory judgment in his favor, plaintiff brings 
error. 

Reversed and remanded with directions. 

Simon Quiat, Samuel S. Ginsberg, and Nathan H. Creamer, all of Denver, for 
plaintiff in error. 
Edgar McComb and Milton D. Green, both of Denver, for defendants in error. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. ELKINS. 
Court of Appeals of Kentucky. Nov. 29, 1935. 
88 Southwestern Reporter (2d) 37. 
1. INSURANCE. 


Provision in group policy requiring proof of disability from sickness before 
expiration of one year from commencement of disability is reasonable and must be 
substantially complied with. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. : 

Unverified statement of physician as to insured’s disability six months after 
expiration of group policy held insufficient compliance with policy provision requir- 
ing proof of disability before expiration of one year from date of its commence- 
ment, where statement failed to show that disability arose during life of policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Circuit Court, Johnson County. ; 

Action by Allen Elkins against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Reversed. 

W. M. Bullitt; Eugene B. Cochran; and Bruce & Bullitt, all of Louisville, for 
appellant. 


Kirk & Wells and Z. Wells, all of Paintsville, for appellee. 
Stites, Justice. 


This is an appeal from a judgment of the Johnson circuit court based on the 
verdict of a jury against appellant on a claim of total and permanent disability aris- 
ing under a group insurance policy. 


Appellee, Elkins, commenced working for the Consolidation Coal Company June 
12, 1931. On July 1, 1931, he became insured in the appellant company. On August 
1, 1931, his policy was enlarged by including therein insurance, during the term of 
the policy, against total and permanent disability from disease occurring more than 
six months after the effective date of his insurance. It was provided that the 
appellant would make payments in accordance with the schedule set out in the 
policy “upon receipt of due proof of such disability before the expiration of one 
year from the date of its commencement.” 


In March, 1932, the mine in which Elkins was employed closed down, and he, 
together with a number of other employees, was discharged. Under the provisions 
of the policy, his discharge operated to terminate the policy on March 31, 1932. At 
that time, Elkins says, he was suffering from symptoms later diagnosed as arising 
from heart trouble of a serious nature. On September 23, 1932, Elkins was exam- 
ined by Drs. Picklesimer, Castle, and Wells, who jointly signed a written statement 
concluding: “From the above findings we estimate this man to be totally and per- 
manently disabled from performing manual labor.” Nothing was said in the state- 
ment as to the date on which the disability had commenced, nor was it verified in 
any way. 

On February 13, 1933, counsel for Elkins wrote a letter to appellant's second 
vice president, inclosing the statement of the doctors in regard to his condition in 
the September preceding, together with statements by one or more of the same 
doctors concerning six other individuals claiming total and permanent disability under 
the same group policies. Demand was made for payment of the insurance in each 
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case. The foregoing letter and the statement of the doctors are in the record 
attached to a stipulation which concludes: 

“The plaintiff and his attorneys and agents did not at any time or place deliver 
to the defendant or its agents, and the defendants or its agents did not at any time 
or place receive any other written proofs of claim of the alleged total and per- 
manent disability of the plaintiff except those attached hereto.” 

On February 25, 1933, appellant acknowledged receipt of the letter written by 
Elkins’ counsel and inclosed with its letter forms for the insured persons and their 
physicians to fill out, stating that, “Upon receipt of the completed blanks at this 
office, the matter of a claim will have our further consideration.” It is agreed that 
this letter was received by counsel February 27, 1933, but nothing was ever done 
about it. 

[1] We have but recently had occasion to sustain, as reasonable, the provision 
contained in this policy requiring due proof of disability “before the expiration of 
one year from the date of its commencement.” Equitable Life Assur. Soc. of 
United States v. Adams, 259 Ky. 726, 83 S.W.(2d) 461, 562. Strict, technical com- 
pliance with this, or like provisions in similar policies has never been exacted by 
this court. Prudential Ins. Co. v. Dismore, 254 Ky. 725, 72 S.W.(2d) 433, and cases 
there cited. At the same time, substantial compliance has been required where, as 
here, the provision is a legitimate one and the time allowed is reasonable. 

[2] There is a patent difference between notice of loss and proof of loss. If 
we concede that the letter of Elkins’ counsel was notice to the appellant of a dis- 
ability, there was nothing in the statement of the doctors accompanying it to indicate 
that the disability was one arising during the life of the policy. Assuming that the 
unverified statement of the doctors was proof of anything, at the most it showed 
that Elkins was disabled six months after the policy expired. There was no waiver 
of proof by the appellant. Within ten days after receipt of the letter from Elkins’ 
counsel, forms for proof of disability were forwarded with the assurance that upon 
their return the claims would receive further consideration. Had they been properly 
filled out and returned, a different case might be here presented. They were not 
returned, and appellant was therefore entitled to the directed verdict it asked. 

Other questions are presented, which we do not deem it necessary to consider. 

Judgment reversed for proceedings consistent herewith. 


CONNELLAN v. FEDERAL LIFE & CASUALTY CO. 
Supreme Judicial Court of Maine. Dec. 10, 1935. 
182 Atlantic Reporter 13. 
1. INSURANCE. 


_Insurance contract is to be construed in accordance with intention of parties 
which is to be ascertained from examination of whole instrument. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

In construing insurance contract, all parts and clauses must be considered 
together. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

_ Inaction on accident and health policy, wherein defendant relied on nonpayment 
of premium, mere allegation that contract was not in force at time of injury held 
insufhcient compliance with statutory requirement that breach of condition relied on 
must be specially pleaded (Rev. St. 1930, c. 96, § 40). 

(For other cases, see Insurance, Dec. Dig. § 640[2]:) 

Exceptions from Superior Court, Cumberland County. 

Action by Joseph B. Connellan against the Federal Life & Casualty Company. 
© review an adverse ruling, defendant brings exceptions. 

Exceptions overruled. 

Argued before Dunn, Sturgis, Barnes, Thaxter, Hudson, and Manser, JJ. 

Bernstein & Bernstein and Wilfred A. Hay, all of Portland, for plaintiff. 

Frank P. Preti, of Portland, for defendant. 

MANSER, Justice. 

lhis is an action of assumpsit upon an industrial accident and health monthly 

Payment insurance policy, issued to the plaintiff by the defendant company, 
Accidental injury having been sustained by the plaintiff, indemnity was claimed 
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for the disability caused. The case was heard by the presiding justice at nisi prius, 
without a jury, and is before the court upon exceptions to his ruling that, under the 
pleadings, evidence was inadmissible tending to show that the policy had lapsed 
before the accident because of nonpayment of premium. The point in issue relates 
only to the sufficiency of the pleadings. 

The plaintiff brought his action under authority of R. S., c. 96, § 40, upon an 
account annexed, with the allegation that he had complied with the conditions of 
the policy. 

The same section prescribes the form and limits the scope of the defendant's 
pleadings as follows: 

“If the defendant relies upon the breach of any condition of the policy by the 
plaintiff, as a defense, it shall set the same up by brief statement or special plea, at 
its election; and all conditions the breach of which is known to the defendant and 
not so specially pleaded shall be deemed to have been complied with by the plaintiff.” 

The defendant pleaded the general issue with the following brief statement: 
“At the time of the alleged injury to said plaintiff there was no existing insurance 
contract in force.” 

The policy was issued February 13, 1933, and required a payment of $2.50 on 
or before the first day of each succeeding month. The plaintiff sustained injury on 
August 18, 1933, and the evidence offered by the defendant was to the effect that the 
payment due August Ist was not made before the happening of the accident. It was 
by reason of this default in payment that the defendant claimed the insurance con- 
tract was not in force. 

The position of the defendant is that the pleading was sufficient and evidence 
offered thereunder admissible, because the contract was a self-limiting or self- 
executing one; that it expired on the first day of each month unless payment for 
another month was made in advance; that such payment was optional with the 
assured, did not constitute a debt from him to the defendant, and, if made and 
accepted, created a new contract. 

The contention turns upon the determination of the question, Was nonpayment 
of premium when due a breach of any condition of the policy by the plaintiff? If 
so, it must be set up specifically. 

[1, 2] The particular contract in suit thus calls for construction with reference 
to this issue. Like any other contract, it is to be construed in accordance with the 
intention of the parties, which is to be ascertained from an examination of the whole 
instrument. All parts and clauses must be construed together. Swift v. Insurance 
Co., 125 Me. 255, 132 A. 745. 

The policy was issued on the thirteenth of the month. According to the con- 
tention of the defendant, it expired on the Ist day of March, and it then depended 
upon the volition of both parties as to whether a new contract should be entered into. 

The policy, however, insures the plaintiff from the date of issuance “until 12 
o'clock midnight of the last day of February, 1933, and for such time thereafter as 
the premiums paid by the insured as herein agreed will maintain this policy in force.” 

’ The policy purports to provide indemnity for both accident and illness. The 
illness indemnity, however, is not effective except for disability “which is contracted 
and begins during the life of this policy and after it has been maintained in con- 
tinuous force for thirty days from its date.” 

Again, it is provided, “This policy will continue in force, subject to its pro- 
visions, as long as the premiums shall be paid as agreed herein, unless it is sooner 
terminated in accordance with its terms.” 

[3] These provisions make it clear that the intention of the parties was to enter 
into a continuing contract subject to the condition that the assured pay the monthly 
premiums. The breach of this condition was not pleaded. The brief statement 
setting up that there was no existing insurance contract in force was not a com- 
pliance with the statute requirement. It added nothing to the general issue to inform 
the plaintiff as to the ground of defense. 

It remains to note the defendant’s further claim that the plaintiff has not sus- 
tained the common-law burden of proof which is still required under the statute; 
that as the contract was necessarily founded upon a consideration, the plaintiff must 
show affirmatively that the consideration has been paid. , 

The answer to this contention is that the policy had been delivered and was in 
force unless the plaintiff had failed to comply with the conditions as to monthly 
payments. The statute makes it the duty of the defendant to plead the breach of 
this condition. If not so pleaded, the statute says in exact words, it “shall be 
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deemed to have been complied with by the plaintiff.” The common-law burden of 
proof is only as to “such matters as are so put in issue under the pleadings.” 

Many cases from other states are cited in defendant’s brief. In none was the 
question of pleading involved. Their bearing is only upon the interpretation of the 
court as to whether an existing contract had expired and a new one entered into. 
This required an examination of the terms of the particular contract. 

For illustration, in Crosby v. Vermont Acc. Ins. Co., 84 Vt. 510, 80 A. 817, 818, 
the clause considered read: “The acceptance of any past-due premium is optional 
with the company, and shall not in any case be a waiver of the forfeiture of this 
contract, but shail be construed to have the same effect as if a new application had 
been made and a new policy issued on the day following such acceptance.” 

Such language is distinctly different from the contract in suit. It is undertaking 
to provide for a new contract after a default. It recognized, however, that pay- 
ment was a condition the breach of which created a forfeiture. 

Again, in Coombs v. Charter Oak Life Ins. Co., 65 Me. 382, a life insurance 
policy was issued upon the express condition that, in case the premiums should not 
be paid on or before the several days mentioned for the payment thereof, the policy 
should “cease and determine.” The plaintiff endeavored to avoid the forfeiture by 
evidence of a waiver. Here again was a condition which, if unfulfilled, constituted 
a forfeiture. The sense in which the word “forfeiture” is used by the court in the 
foregoing case and in the policy in the Vermont case is made clear by the definition 
given in Webster v. Insurance Co., 53 Ohio St. 558, 42 N. E. 546, 547, 30 L. R. A. 
719, 53 Am. St. Rep. 658: “Forfeiture is a deprivation or destruction of a right in 
consequence of the nonperformance of some obligation or condition.” This is 
what the express-command of our statute required to be pleaded. 

There is nothing in this case which takes it out of the purview of the decisions 
in Russell v. Insurance Co., 121 Me. 248, 116 A. 554, and Austin v. Insurance Co., 
124 Me. 232, 127 A. 276. 


Exceptions overruled. 


WETHERALL v. EQUITABLE LIFE ASSUR. SOC. OF UNITED 


STATES. No. 78. 
Supreme Court of Michigan. Dec. 10, 1935. 
263 Northwestern Reporter 745. 
INSURANCE. 

Insured, though totally disabled for many months, held not entitled to recover, 
where disability was neither total nor permanent when he claimed benefits under 
policy raising presumption of permanence after three months’ disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

\ppeal from Circuit Court, Wayne County; Lester S. Moll, Judge. 

\ction by Douglas D. Wetherall against the Equitable Life Insurance Society 
of the United States. Judgment for defendant, and plaintiff appeals. 

\ffirmed. 

Argued before the Entire Bench, except Edward M. Sharpe, J. 

George B. Murphy, of Detroit, for appellant. 

Miller, Canfield, Paddock & Stone, of Detroit, for appellee. 

Wiest, Justice. 

This action was brought to recover contract compensation for disability under 
the following provisions of an insurance policy: 

“Tf the insured becomes wholly and permanently disabled before age 60 the 
Society will waive subsequent premiums and pay to the Insured a Disability-Annuity 
of Thirty Dollars a month subject to the terms and conditions contained on the 
third page hereof. * * * 


“Disability shall be deemed to be total when it is of such an extent that the 
Insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such total disability shall be 
presumed to be permanent when it is present and has existed continuously for 
not less than three months. * * * 


“The Society shall have the right at any time or times during the first two 
years after receipt of such proof of disability, but thereafter not more frequently 
than once a year, to require proof of the continuance of such total disability. If 
the Insured shall fail to furnish satisfactory proof thereof, or if it appears at any 
time that the Insured has become able to engage in any occupation or perform any 
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work for compensation of financial value, no further premiums will be waived 
and no further Disability-Annuity payments will be made hereunder on account 
of such disability.” 

On April 1, 1930, when plaintiff was thirty years of age, he met with an 
accident in which he suffered a fractured pelvis and a rupture of the urinary blad- 
der, followed by peritonitis. His condition was critical and an operation was per- 
formed by opening the abdomen and sewing up an extensive tear in the bladder. 
He was in a hospital until May 23, 1930, then at his home and that of his parents 
until July, 1932, when he again entered a hospital and was operated on for hernia 
and adhesions of the intestines. After two weeks in the hospital, he returned to 
the home of his parents and claims that he was totally disabled until June, 1933, 
except for three or four days at Christmas time 1932, when he was employed as a 
temporary clerk handling broken mail matter at the Detroit post office. 

March 23, 1933, he wrote defendant, stating the accident, injuries received, 
operation performed, subsequent operation, consequent disability from time of the 
accident on April 1, 1930, until six weeks after he left the hospital on July 23, 1932, 
following the second operation, and stating: 

“In line with the terms of your policy on which the premium has been fully 
paid, please enter claim for eight months at $30.00 per month, $240.00, and as 
regards refund on premium per terms of contract, $67.11 in addition.” 

Defendant, by the following letter, declined to make the payment requested: 

“We are very sorry to learn from your letter of March 23, that you were dis- 
abled in 1930 and again for a period in 1932. 

“We likewise regret that owing to the fact that this total disability is not 
present at this time, there does not appear to be proper basis to consider a disability 
claim. 

“Under the terms of the disability clause in the policy, benefits are payable 
only in the event of a condition of total and permanent disability and total disability 
is presumed to be permanent when it is present and has existed continuously for 
not less than three full months. 

“However, since the condition of total disability is not present at this time, the 
presumption of permanency no longer arises. 

“We are obliged, therefore, to decline your claim.” 

Thereupon plaintiff brought this action to recover the monthly compensation 
during the full period of his disability, and prosecutes this appeal from a judgment 
for defendant. 

Having recovered from his total temporary disability, can disability be held 
total and permanent within the terms of the insurance contract? 

That it was total for a period is manifest, but time has demonstrated that it 
was but temporary and not permanent. 

It was aptly stated in Mutual Life Ins. Co. of New York v. Wheatley, 243 
Ky. 69, 73, 47 S.W.(2d) 961, 963; “The term ‘total’ implies a concept of complete- 
ness without regard to time. * * * On the other hand, the term ‘permanent’ implies 
a concept of time.” 

In the case at bar was the term “permanent” employed in the contract to con- 
note disability for life or for a period somewhat more than temporary? 

In Metropolitan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 710, 79 A. L. R. 
852, it was said of a similar policy: 

“Appellee (insured) conceives that because the policy provides for payments to 
begin within three months after total disability intervenes, and because the insurer 
reserves the right to call additional proofs from time to time after accepting 
proofs of permanent total disability, the expression ‘totally and permanently dis- 
abled’ covers that disability for three months, or some other undefined period. 
Some authorities for such construction is not lacking. But the great weight of 
authority is otherwise, and for good reason. ‘Permanent’ has a well-known obvious 
meaning; is in contradiction to ‘temporary,’ so used in legal enactments as well as 
contracts. The construction insisted upon would wipe out all distinction between 
‘temporary’ and ‘permanent’ disability. 

“So, the provisions mentioned are properly construed as affording a reasonable 
time to ascertain whether the disability is ‘total and permanent,’ and to keep open 
the question if after events disclose that it was not in fact permanent, but only 
reasonably appeared so to be.” 

Many authorities are cited in that opinion. 


In Brod vy. Detroit Life Ins. Co., 253 Mich. 545, 235 N. W. 248, Mr. Justice 
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Fead, speaking for the court, said of the policy there involved: “It is not a 
straight disability contract. It requires that the disability, to be compensable, 
shall be both total and permanent. Both elements must coexist. Shipp v. Metro- 
politan Life Ins. Co., 146 Miss. 18, 111 So. 453. A temporary total disability, even 
for a year, followed by only partial disability, is not within the benefits. Ginell 
vy. Prudential Life Ins. Co., 237 N. Y. 554, 143 N. E. 740, reversing 205 App. Div. 
494, 200 N. Y. S. 261.” 

Our opinion in that case was cited and followed in Job v. Equitable Life Ins. 
Co. of Iowa, 133 Cal. App. (Supp.) 791, 22 P.(2d) 607. 

In Lewis v. Metropolitan Life Ins. Co. (La. App.) 142 So. 262, 263, it was 
said: “The word ‘permanent’ to the lay mind has a well-defined meaning. It is 
the antonym of ‘temporary,’ and to give it the meaning contended for by plaintiff 
would be equivalent to deleting it entirely from the contract and substituting in 
its place the word ‘temporary’ which, no doubt designedly, was omitted therefrom. 
It would be an absurd construction of this contract to say that plaintiff was ‘totally 
and permanently’ disabled for twenty-one months.” 

If total disability continues for three months, it may become permanent, but 
whether so or not depends upon future continuance, and to provide for proof 
thereof from time to time the contract provides for examinations. 

Plaintiff’s disability was total for many months, but was neither total nor 
permanent when he sought compensation. 

Counsel cites cases contrary to the views we have expressed, but, as has been 
said in other cases, they are contrary to the weight of authority and also to the 
opinion of this court in Brod y. Detroit Life Ins. Co., supra. 

The premium for this policy was slight and the contract was, therefore, of 
limited scope. 

The judgment is affirmed, with costs to defendant. 

Potter, C. J., and North, Fead, Butzel, and Bushnell, JJ., concur. 

The late Justice Nelson Sharpe took no part in this decision. 


FAZEKAS v. PERTH AMBOY HOLY MARY ROMAN CATHOLIC 
SICK BEN. SOC. 
District Court of Perth Amboy, New Jersey. Nov. 19, 1935. 


181 Atlantic Reporter 631. 
1. INSURANCE. 

Where terms of fraternal insurance policy providing for sick benefits were not 
ambiguous, meaning of words “sick” or “sickness,” as used in policy, would not be 
extended beyond their ordinary meaning, notwithstanding rule that provisions of 
insurance policies will be liberally construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

2. INSURANCE. 

Insured sustaining fractured elbow by reason of a fall held not “sick” or “ill” 
within sick benefits clause of fraternal policy, and hence not entitled to sick benefits 
thereunder. 

“Sick” is defined to be affected with or attended by nausea, inclined or 
inclining to vomit, as sick at the stomach, a sick headache; having a strong 
dislike, disgust with, or of; as to be sick of flattery, to be sick of a country 
life; affected with diseases of any kind; ill, indisposed, not in health. 
“Sickness” is defined to be the state of being sick or diseased; a disease or 
malady. “Til” is defined to be sick, indisposed, unwell, diseased, disordered. 
“Sickness” and “illness” apply solely to diseased condition of the organs of 
the human system. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

Action by Catherine Fazekas against the Perth Amboy Holy Mary Roman 
Catholic Sick Benefit Society. 

Judgment for defendant. 

Jacob H. Bernstein, of Perth Amboy, for plaintiff. 

Lewis F. Sellyei, of Perth Amboy, for defendant. 

GOLDBERGER, Judge. 

This is a suit to recover “sick” benefits, and the claim of the plaintiff is resisted 
on the ground that she was not sick but was incapacitated by reason of a fall from 


the back porch of her home resulting in a fractured elbow. The by-laws in question 
Provided as follows: 
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“Who belongs in the ‘C’ group and wants $6.00 sick benefits, pays monthly fifty 
cents;” 

“That the illness does not result from drunkenness, fighting, carelessness, vene- 
real diseases or of a trouble which occurred before his joining the society, in such 
cases he is not entitled to any sick benefit.” 

[1] While the rule is that all of the provisions of a contract of insurance will 
be }iberally construed in favor of the insured, yet the terms of the contract in ques- 
tion are not so obscure or ambiguous as to require a different meaning than is 
ordinarily meant by the use of the word “sick” or “sickness.” 

{2] The case of Kelly v. Ancient Order of Hibernians, 9 Daly (N. Y.) 289, is 
analogous to the one under consideration and will be followed. There an injury 
was caused to the insured’s leg, in consequence of which he was unable to perform 
his duties as a coachman or to perform severe manual labor. This was held not to 
constitute “sickness” in the provisions of the by-laws of a benefit society for 
indemnity in case of sickness. The court said: “The question involved * * * js 
whether or not a permanent injury to limb constitutes ‘sickness’ * * ¥* so as to 
entitle the party suffering such injury to participate in the benefits of the association. 
A very brief examination of the meaning of the words ‘sick’ and ‘sickness’ would 
seem to demonstrate that such an injury is not within the contemplation or scope of 
the article in question. ‘Sick’ is defined to be: Ist. Affected with or attended by 
nausea, inclined, or inclining to vomit; as sick at the stomach, a sick headache; 2nd. 
Having a strong dislike, disgust with, of: as to be sick of flattery, to be sick of a 
country life. 3d. Affected with diseases of any kind; ill, indisposed; not in health. 
‘Sickness’ is defined to be: Ist. The state of being sick or diseased. 2d A disease 
or malady. ‘Ill’ is defined to be sick, indisposed, unwell, diseased, disordered. It 
will be seen by these definitions that the words ‘sickness’ and ‘illness’ apply solely 
to diseased conditions of the organs of the human system. You would say that a 
man was sick of a fever but you would never say that he was sick of a broken leg. 
Although a party may have lost some limb, yet he may be in perfect health, and 
although he may be disabled from manual labor in consequence of such loss it can- 
not be said that he is either ‘ill’ or ‘sick.’ It would therefore seem to be reasonable 
to conclude that under the term ‘sickness,’ no bodily injury would be included unless 
the general health was impaired.” 

And it has been held that one is not entitled to the “sick” benefit provided for 
by the by-laws of a benefit society, where he was bitten over the eye by a dog, by 
reason of which the eye swelled and made it impossible for him to wear spectacles, 
which were necessary in performing his work, and thus prevented his working dur- 
ing a certain period; it appearing that he was not in bed in consequence of the 
injury, and that his general health was not affected. Villone v. Perticara (1909) 62 
Misc. 257, 114 N. Y. S. 801. 

It will be noted that the court in Beaudoin v. La Societe St. Jean Baptiste De 
Bienfaisance De Biddeford et al., 116 Me. 428, 102 A. 234, L. R. A. 1918B, 641, 
decided that the illness resulting from the accidental breaking of a bone was not 
covered by a policy providing for benefits, where one was unable to work, and in 
view of the fact that the insurance only covered cases of disability which were the 
natural and ordinary result of diseases arising from a pathological condition. See 
L. R. A. 1918B, 642, note, where all the cases are collected. 

No evidence having been produced that the fall was caused by disease or that 
any disease resulted from the fall, judgment will go for defendant. 


LINDLEY v. TNA LIFE INS. CO. No. 679. 
Supreme Court of North Carolina. Dec. 11, 1935. 
182 Southeastern Reporter 712. 
2. INSURANCE. 


Where renewal premiums were not paid until after insured’s accidental death, 
recovery could not be had on policy on theory of waiver of prompt payment of 
premiums by past course of dealing where policy provided that when premium 
payment was defaulted acceptance of subsequent payment should reinstate policy 
but only to cover injury sustained after such payment. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Superior Court, Guilford County; McElroy, Judge. 
Action by Helen G. Lindley against the A&tna Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 
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Affirmed. 

Civil action to recover on a policy of health and accident insurance. 

On January 31, 1916, the defendant issued to Paul C. Lindley an “accumu- 
lative disability policy,” renewable from year to year upon payment of annual 
oe with provision that in case of death, the policy «shall be payable to 
laintiff. 

3 The renewal premium due January 31, 1933, was not paid or tendered until 
after the death by accident of the insured on June 10, 1933. 

Plaintiff contends that by reason of the course of dealing between defendant’s 
agent and the insured, the annual premiums were accepted and paid “at the con- 
venience” of the insured. 

The policy provides: “If default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium by the company or by 
any of its duly authorized agents shall reinstate the policy but only to cover acci- 
dental injury thereafter sustained and such sickness as may begin more than ten 
days after the date of such acceptance.” 

From a judgment of nonsuit entered at the close of plaintiff's evidence, she 
appeals, assigning errors. 

H. S. King and Frazier & Frazier, all of Greensboro, for appellant. 

Sapp & Sapp, of Greensboro, for appellee. 

Per Curiam. 

[1, 2] Viewing the evidence in its most favorable light for the plaintiff, the 
accepted position on motion to nonsuit, it would seem that the policy, in express 
terms, precludes any recovery by plaintiff as there was no reinstatement between 
January 31 and June 10, 1933. 

Affirmed. 

PROVIDENT LIFE & ACCIDENT INS. CO. v. CLARK. No. 24095. 

Supreme Court of Oklahoma. Oct. 29, 1935. 
Rehearing Denied Dec. 3, 1935. 
Second Petition for Rehearing Denied Dec. 17, 1935. 
52 Pacific Reporter 763. 
1. INSURANCE. 


_ Whether representations of insurer’s agent constituted fraud avoiding release 
of disability benefits under accident policy held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Syllabus by the Court. 

1. Where fraud in the procurement of a release and discharge from liability is 
alleged, the burden of proof is upon the party alleging the fraud, and the same 
must be proved by clear and satisfactory evidence. 

2. It is the general rule that a misrepresentation or concealment as to a matter 
of law is not sufficient basis upon which to predicate fraud, for the reason that 
—T is presumed to know the law; but there are well known exceptions to 
this rule. 

3. Record examined; judgment affirmed. 

: ae from Common Pleas Court, Tulsa County; Samuel H. Crossland, 
Judge. 

Action by Ed Clark against the Provident Life & Accident Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Laurence W. Randolph, of Muskogee, for plaintiff in error. 

C. A. Warren, of Tulsa, for defendant in error. 

McNem, Chief Justice. 

‘ This is an action to recover monthly payments under an accident insurance 
policy. 

Plaintiff was a railroad switchman and sustained an accidental personal injury 
which incapacitated him from performing duties pertaining to such occupation. 
Some months after the accident plaintiff was able to operate a café. The company 
had made certain payments under the policy, and plaintiff sought to recover the 
sum of $190 as a balance due under the policy after crediting defendant company 
with the sum of $800 

he insurance company, in its answer, pleaded a release and discharge from 
further indemnity for said disability and from any suits or demands. Plaintiff in 
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his reply admitted signing the release, but allleged that fraud was practiced upon 
him in the procurement of the same, in that the agent of the insurance company 
informed plaintiff that the insurance company would not be liable to plaintiff under 
its policy of accident insurance for further liability by reason of the fact that 
plaintiff had sufficiently recovered so as to be able to conduct a café; that the 
company would send a representative from its home office and that, if plaintiff 
did not take the amount the agent had offered him in settlement, the defendant 
would refuse to pay plaintiff anything further when the representative of the 
company found him operating a café. 

Plaintiff alleged that these representations were false and were known to be 
false by the agent, and after a motion for new trial was overruled the court 
permitted plaintiff, over objection, to amend his reply concerning the statement 
relative to fraud so as to conform to the proof by inserting the words, “or were 
recklessly made by the agent.” The jury returned a verdict in favor of the plaintiff. 

The major question is whether there was actionable fraud in the procurement 
of the release. 

It is the theory of the plaintiff that the agent of the insurance company 
deceived and influenced plaintiff to execute the release. 

The insurance company urges that the evidence of plaintiff merely showed an 
expression of opinion as to what the insurance company would do when its repre- 
sentative would check the facts in the case, and that such evidence constitutes only 
a misrepresentation as to a matter of law and could not form sufficient basis upon 
which to predicate actionable fraud; that there was a complete failure of proof to 
sustain allegations of fraud and false representations in procuring the release; and 
that there was error in permitting plaintiff to amend his reply. 

It is the general rule that a misrepresentation or concealment as to a matter 
of law is not sufficient basis upon which to predicate fraud, for the reason that 
every one is presumed to know the law; but there are well-known exceptions to 
this rule. Epp v. Hinton, 91 Kan. 513, 138 P. 576, L. R. A. 1915A, 675; 12 C. J. 
353. 

Where one places reliance upon the superior knowledge of another who is pre- 
sumed to know, the courts will not permit him to be deceived by the other making 
misrepresentations as to matters of law on a material question for the purpose of 
inducing him to act to his prejudice. If an insurance company authorizes an agent 
to negotiate a compromise and settlement, there is weighty presumption that such 
agent has knowledge superior to that of the policyholder as to the rights of the 
policyholder under the provisions of the policy. 

[1 ] If, in the case at bar, misrepresentations were made‘as an inducement to 
deceive the plaintiff, and, if such misrepresentations, in truth and in fact, did induce 
the plaintiff to sign the release in question to his prejudice, then there existed the 
gist of remedial fraud. The modern tendency appears to restrict rather than 
extend the immunity of one who gains an advantage over another for the express 
purpose of misleading him on some material question. Cramer v. Kansas City Rys. 
Co., 112 Kan. 298, 211 P. 118; 26 C. J. 1207, 1208, 1209; White v. Harrigan, 77 
Okl. 123, 186 P. 224,9 A. L. R. 1041. 

As we view this record, there was evidence of facts on the issue of fraud in 
addition to the question involving the misrepresentations as to matters of law. 
It was not error to submit the question of whether actionable fraud was practiced 
upon the plaintiff. The question of fraud is an issuable fact, and the jury, by its 
verdict, resolved that issue in favor of the plaintiff. 

We are of the opinion that the permitting of the amendment to'the reply under 
the circumstances in this case was harmless. We find no prejudical error. 

Judgment affirmed. 


Riley, Busby, Corn, and Gibson, JJ., concur. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. PEACE. No. 23141. 


Supreme Court of Oklahoma. Oct. 8, 1935. 
Rehearing Denied Dec. 3, 1935. 
52 Pacific Reporter (2d) 769. 
1. INSURANCE. 
Provision in accident policy that policy did not cover injuries resulting from 
intentional act of insured or of any other person except assaults incurred by insured 
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while in performance of duties of his occupation and provoked solely thereby held 
not ambiguous, and to constitute a valid limitation on liability of insurer. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

2. INSURANCE. 

Death of insured from gunshot wound inflicted by wife in quarrel held to have 
resulted from the “intentional” act of wife within meaning of provision of accident 
policy that policy did not cover injuries, fatal or nonfatal, resulting from intentional 
act of insured or of any other person, and hence no recovery could be had on policy. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Syllabus by the Court. 

1. A provision in an accident policy as follows, “This policy does not cover 
injuries, fatal or non-fatal, sustained by the insured * * *. (4) If said fatal or 
non-fatal injury results from the intentional act of the insured or of any other per- 
son except assaults incurred by the insured while engaged in the proper perform- 
ance of the duties of his occupation and provoked solely thereby,” is valid and 
binding and no recovery can be had where the insured is intentionally shot and 
killed by a third party, and said killing does not come within the exceptions enumer- 
ated in said provision. 

2. The above provision is held not to be ambiguous, but a clear definite expres- 
sion of the intention of the parties as to the risk assumed therein, and that same 
constitutes a binding, enforceable limitation upon the liability of the insurer. 

3. Where in the trial of a law action defendant demurs to plaintiff's evidence 
and such demurrer is overruled, and defendant at the close of the evidence moves 
for a directed verdict and there is then no evidence reasonably tending to support 
the material allegations of plaintiff’s petition, it is the duty of the court to direct a 
verdict for the defendant. Chicago, R. I. & P. Ry. Co. v. Turner, 141 Okl. 267, 284 
PF: 855: 

4. It is the duty of a litigant to offer all of the evidence at the first trial which 
the law permits him to offer, and when it appears to this court that he has sub- 
stantially done so and that he could not recover on a second trial on any theory 
contended for by him, the cause will be reversed and remanded with directions to 
euter judgment for opposite party instead of reversed and remanded for a new 
trial. Kelly v. Oliver Farm Equipment Sales Co., 169 Okl. 269, 36 P.(2d) 888. 

Appeal from District Court, Craig County; Ad. V. Coppedge, Judge. 

\ction by Ethel Miller, and on her death revived in the name of A. C. Peace, as 
administrator of her estate, against the Provident Life & Accident Insurance Com- 
pany, to recover on an accident policy issued by said company insuring Bill Miller 
against accidental injury resulting in death, Ethel Miller being the beneficiary in 
said policy. From a judgment for plaintiff, the defendant appeals. 

Reversed and remanded with directions to enter judgment for defendant. 

Lawrence W. Randolph, of Muskogee, for plaintiff in error. 


_ Hugh M. Bland, of Oklahoma City, and Houston B. Teehee, of Tahlequah, for 
defendant in error. 


LINCOLN HEALTH & ACCIDENT INS. CO. v. COOPER. No. 22864. 
Supreme Court of Oklahoma. Oct. 8, 1935. 
Rehearing Denied Dec. 24, 1935. 
\pplication for Leave to File Second Petition for Rehearing Denied Jan. 14, 1936. 


52 Pacific Reporter (2d) 1049. 
1. INSURANCE. 

_ Policy insuring against death through external, violent, and accidental means, 
with exception for injury which is self-inflicted or intentionally inflicted by another, 
held to preclude recovery, where insured died after being struck in abdomen by 
brick during quarrel in which person throwing brick was heard to say that his 
intention was to kill insured. 

(For other cases, see Insurance, Dec. Dig. § 464.) 
2. INSURANCE. 
_ _ Burden of averment and proof that insured’s death or injury was intentionally 
inflicted within exception in accident policy rested on insurer. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 
3. INSURANCE. 
Evidence of plaintiff suing on accident policy held insufficient for jury where 
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insurer showed that injury causing death was intentionally inflicted, in absence of 
evidence to contrary. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Syllabus by the Court. 

1. In an action on an insurance policy, where death or injury of the insured has 
resulted from one of the excepted causes enumerated in the policy, the burden boti 
of av erment and proof in such regard rests upon the insurer. 

Where the insurer in an action on a life insurance policy pleads and offers 
peas proof that death of insured resulted from one of the excepted causes 
enumerated in the policy, and there is no evidence to the contrary on behalf of 
plaintiff, to submit the issue to the jury constitutes error, where defendant moves 
for a directed verdict. 

3. A policy which insures against death through external, violent, and acci- 
dental means, subject to the exception that no indemnity will be paid for death from 
injury that is self-inflicted or intentionally inflicted upon the insured by any other 
person, does not permit recovery where insured died as a result of injuries inflicted 
by another with the intention to cause death. 

Appeal from District Court, Payne County; Charles C. Smith, Judge. 

Action by Mamie Cooper against the Lincoln Health & Accident Insurance Com- 
pany on an insurance policy. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Rehearing denied; Osborn, V. C. J., Bayless, Busby and Corn, JJ., dissent. 

S. J. Berton, of Cushing, for plaintiff i in error. 

Walter Mathews, of Cushing, for defendant in error. 


LESLIE v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. Nov. 25, 1935. 
181 Atlantic Reporter 562. 
1. INSURANCE. 


Noncompliance with provision in death or dismemberment accident policy requir- 
ing notice within twenty days after accident held not to prevent recovery for death 
where notice was given eight days after seriousness of insured’s injuries first became 
apparent, and where policy excused delay in notice if giving thereof was not rea- 
sonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

2. INSURANCE. 

Provision of death or dismemberment accident policy requiring notice within 
twenty days after accident must be given liberal and reasonable construction. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal No. 159, March term, 1935, from judgment of Court of Common Pleas, 
Allegheny County, July term, 1932, No. 1547; George V. Moore, Judge. 

Assumpsit by Ada B. Leslie against the Metropolitan Life Insurance Company, 
to recover on a policy of death or dismemberment accident insurance. From a 
judgment for plaintiff on a verdict for $5,766.67, defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Kephart, Schaffer, Maxey, Drew, Linn, and 

Barnes, JJ. 

Dale C. Jennings, of Pittsburgh, for appellant. 

I; Roy ‘Dickie, H. A. Robinson, and Dickie, Robinson & McCamey, all of Pitts- 
burgh, for appellee. 

SCHAFFER, Justice. 


In this action, on what is called a policy of death or dismemberment accident 
insurance, the plaintiff recovered a verdict and judgment in the court below. Defend- 
ant appeals, claiming that it is not liable under the policy, because notice was not 
given in time in accordance with its terms. 


The policy insured “Against the results of bodily injuries * * * caused 
directly and independently of all other causes by violent and accidental means.” 
It provides: “If such injuries shall, directly or independently of all other causes 
and within ninety days from the date of the accident, result in any one of the 
losses named in the following schedule, the company will pay the amount set opposite 
such loss. * * * For loss of life the full principal sum [$5,000.] above specified.” 
Then follow either the full or portions of the principal sum for the following 
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injuries: Loss of both eyes; loss of both hands; loss of both feet; loss of one hand 
and one foot; loss of one hand; loss of one foot; total loss of one eye. 

On January 11, 1932, the deceased, husband of the plaintiff, struck his forehead 
on the open door of a medicine cabinet. Following this injury, he continued to 
work until February 18, 1932, when he became sick and was confined to his home 
until February 23, 1932; he then was taken to a hospital, where on March 1, 1932, 
a decompression operation was performed on his skull. The operation disclosed a 
softening of the brain tissues, and an infiltration of blood into the tissues, causing 
pressure. He died March 3, 1932. Plaintiff presented medical testimony to the 
effect that the condition which caused her husband’s death was the result of the 
blow which he received on January 11th, and the jury so found. On February 26, 
1932, plaintiff wrote a letter to the defendant, in which she stated that her husband 
was in the hospital in a very dangerous condition, with but slight chance for 
recovery. 

{1, 2] The position of defendant is that, as the accident took place on January 
llth, while the letter referred to was not written until February 26th, notice of the 
accident was not given in accordance with the terms of the policy, which provides 
that “written notice of injury, on which claim may be based, must be given to the 
company within twenty days after the date of the accident causing such injury.” 
It will be observed that the notice required is of an “injury on which claim may 
be based.” As the policy insured against specified injuries only, and as the accident 
did not apparently produce such within twenty days, it is somewhat difficult to see 
how the provision as to notice just recited has any application. Evidently the 
insured regarded his injuries as but slight, since he continued at work. He certainly 
believed that they did not constitute any of those which the contract enumerated. 
No one holding such a policy would think that, because he had struck his head in 
the way the deceased did, failure to give notice of such an accident would bar recov- 
ery for an injury which later developed therefrom. 


The argument advanced by appellant would require an insured under the kind 
of policy involved here to give notice of the slightest scratch or bruise or contusion 
in order that subsequent claims might not be invalidated, for any such might pos- 
sibly develop into the kind of injury covered by the policy. We think this would 
be an unreasonable construction, and that the notice provision should receive a 
liberal and reasonable construction, or, as Mr. Chief Justice Paxson put it (People’s 
Accident Ass’n v. Smith, 126 Pa. 317, 324, 17 A. 605, 606, 12 Am. St. Rep. 870), “a 


fair, business-like, common-sense interpretation.” 


Moreover, a further provision of the policy in suit states that, “Failure to give 
notice within the time provided in this policy shall not invalidate any claim if if 
shall be shown not to have been reasonably possible to give such notice, and that 
notice was given as soon as was reasonably possible.” ‘The instant situation would 
seem to be exactly such as is covered by this provision. It is not disputed that 
plaintiff gave notice of the insured’s injury within a reasonably close time after 
it became apparent on February 18th, and since no injury compensable under the 
policy had apparently occurred before that date, it was not reasonably possible. for 
plaintiff to give notice of the fact before then. He could not give notice of a fact 
of which he was himself ignorant, and which he had no means of ascertaining. 
People’s Accident Ass’n v. Smith, supra; Maryland Casualty Co. v. Ohle, 120 Md. 
371, 87 A. 763: Sheafor v. Standard Accident Ins. Co., 166 Wis. 498, 166 N. W. 
4: Id., 170 Wis. 307, 174 N. W. 916. The case is ruled in appellee’s favor by 
People’s Accident Ass’n v. Smith, supra, and by Hughes v. Central Accident Ins. 
Co., 222 Pa. 462, 71 A. 923. 

A case very much like the instant one is Sheafor v. Standard Accident Ins. Co. 
(1918) 166 Wis. 498, 166 N. W. 4, 5; Id., 170 Wis. 307, 174 N. W. 916. There, the 
insured, while walking along a dark corridor, struck his face on a wooden parti- 
tion. The external signs of injury disappeared within a few days, but about three 
weeks later the insured’s eye became swollen and painful and sight began to fail, 
but the insured, not suspecting the accident as the cause, waited over a month before 
consulting a specialist. The insured was then advised that the blow on the head 
had caused the condition. Shortly thereafter notice was given to the insurance 
company. The court said: “The policy requires that written notice of ‘injury’ must 
be given within 20 days after the ‘date of the accident causing such injury,’ unless 
it be shown not to have been reasonably possible to give such notice within the time 
provided, and that it was given as soon as reasonably possible. The ‘injury’ and 
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the ‘accident’ causing it are recognized as separate things by the policy itself, and 
the notice required is notice of the ‘injury’, not of the ‘accident.’ In the preseut case 
the injury is, of course, the loss of the eye, the accident the blow on the head. It 
is very plain that it was not possible for the claimant to give notice of the injury, 
i e., the loss of the eye, within 20 days after the accident, because there was no 
such injury within that time, either actual or threatened, so far as any one could 
know. One cannot give notice of a fact which he neither knows nor has any means 
of ascertaining.” 
The judgment is affirmed. 


FREE v. UNITED LIFE & ACCIDENT INS. CO. No. 14192. 
Supreme Court of South Carolina. Dec. 11, 1935. 
182 Southeastern Reporter 754. 
INSURANCE. 


Insurer held not liable under accident policies requiring written notice of injury 
to be given to insurer within 20 days after date of accident, or as soon as reason- 
ably possible, where insured went to work practically every day for month after 
injury, his place of business was near office of insurer’s agent, and insured did 
not claim that he was unable to notify insurer until more than 30 days after injury, 
notwithstanding insurer’s rights were not prejudiced by belated notice. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Common Pleas Circuit Court of Richland County; A. W. Hol- 
man, Judge. 

Action by D. G. Free against the United Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with instructions. 

Tompkins & Tompkins, of Columbia, for appellant. 

C. T. Graydon, of Columbia, for respondent. 

BAKER, Justice. 

The respondent brought this action against appellant upon three policies of 
insurance wherein and whereby the appellant insured the respondent, among other 
risks, for accident, disability provision, which provision is set out in full here- 
after, under the terms of which the appellant agreed to pay the respondent the 
sum of $10 per week on each policy for accident disability; the respondent alleging 
disability for a period of ten weeks from February 11, 1934, due to an injury to 
his legs when he slipped and fell upon ice and sleet in front of his home. The 
appellant denied liability; its defense being briefly stated in the two questions, 
arising out of the exceptions presented to this court for determination, to wit: (1) 
Was the plaintiff-respondent wholly and continuously disabled from the date of the 
accident, so as to bring him within the terms of the policies? and (2) Is the plain- 
tiff-respondent estopped from recovering by reason of his failure to give notice 
of the accident within twenty days from the date of the injury, in view of the fact 
that it was not physically impossible for him so to do? 

If the respondent is estopped from recovering by reason of his failure to give 
the notice within the required time, then the question of his disability becomes 
academic. Consequently the two questions presented will be discussed in inverse 
order. 


On or about February 11, 1934, respondent slipped down on some ice in front 
of his home and injured one of his legs. He admitted he kept on working and 
continued to go to his store off and on until about the Ist of March, but did not 
put in full time nor did he do his accustomed work. About the Ist of March his 
leg had swollen up and he consulted a physician, as he did on the date of the 
accident, and it being the same physician. On said March 1 the physician advised 
him to stay at home and off of his feet, but it appears that respondent did not 
carry out these instructions, and on the 15th of March his leg was in worse condi- 
tion. On March 7, respondent went to the office of the agent of appellant and 
renewed a note. From March 15 to March 31, respondent was confined to his bed 
in his home under the care of his physician, and on March 31 he was removed 
to a hospital due to an inflammatory mass in his groin, an abscess due to the 
infection from his injured leg, and on said last-mentioned date at the hospital the 
abscess was opened, respondent remaining in the hospital until April 14, and then 
returning to his home and remaining in bed until May 1, 1934. 

Notice of the accident or injury was not given appellant until April 2, 1934. 
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Respondent gave as his reason for delaying the notice to the appellant of his injury 
that he had not intended filing a claim unless he had to go to bed, and that he 
did not intend to put in a claim for a “little accident.” 

The disability clause in policy No. 55450 reads somewhat differently from the 
disability clauses in policies Nos. 19584 and 19585, but the difference is not 
sufficiently material to set out separately such clauses. The clauses of the contract 
of insurance, relied upon by the appellant, and as contained in the last two 
numbered policies above referred to, are as follows: 

“The company agrees to pay to the insured as herein limited and provided a 
weekly indemnity at the rate of ten dollars per week during the time the insured 
shall be totally and continuously unable from the date of accident to pursue any 
gainful occupation for not to exceed fifty-two weeks, and thereafter at the rate 
of five dollars per week throughout the period of such disability; but all such 
weekly indemnities are payable only in case the disability is caused directly and 
exclusively by bodily injuries sustained solely through external, violent and 
accidental means, not including injuries sustained while enrolled in military or 
naval service, etc. 

“(4) Written notice of injury on which claim may be based must be given 
to the company within twenty days after the date of the accident causing such 
injury. 

“(5) Such notice given by or in behalf of the insured or beneficiary as the case 
may be, to the company at Concord, New Hampshire, or to any authorized agent 
of the company, with particulars sufficient to identify the insured, shall be deemed 
to be notice to the company. Failure to give notice within the time provided in 
this policy shall not invalidate any claim if it shall be shown not to have been 
reasonably possible to give such notice and that notice was given as soon as was 
reasonably possible.” 

The two clauses, Nos. 4 and 5, just above quoted, are contained in all three 
policies. 

The clauses with reference to notice of injury, as quoted, are generally used in 
insurance contracts and are principally for the benefit of the insurer to prevent 
fraud or imposition. The court, in the case of Craig v. Insurance Co., 80 S. C. 
151, 61 S. E. 423, 425, 18 L. R. A. (N. S.) 106, 128 Am. St. Rep. 877, 15 Ann. Cas. 
216, has construed similar provisions as follows: 

“The provision on which the defendant relies is not unreasonable, but, on the 
contrary, it is evident some such stipulation is necessary to the protection of the 
defendant as an insurer against sickness to enable it to investigate alleged illness, 
and thus protect itself against imposition. Of course, the insured would be 
excused from giving the notice if, from sudden and extreme illness or other cause 
it became impossible for him to comply with the contract. Stickley v. Ins. Co., 
37 S. C. [56] 69, 16 S. E. 280, 838; Johnson v. Maryland Cas. Co., 73 N. H. 259, 
60 A. 1009, 111 Am. St. Rep. 609; Whalen v. Equitable Acc. Co., 99 Me. 231, 58 A. 
1057; Trav. Ins. Co. v. Thornton, 119 Ga. 455, 46 S. E. 678. 

“The respondent relies on the case of Woodmen Acc. Ass’n v. Pratt, 62 Neb. 
673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777, as authority for the 
proposition that, where the contract provides for notice within a specified time, 
notice within a reasonable time is sufficient. That decision is rested almost 
entirely on the authority of cases like Edgefield Mfg. Co. v. Maryland Cas. Co., 
78S. C. 73, 58 S. E. 969, holding a requirement for immediate notice does not 
mean literally without the lapse of any time, but with all reasonable promptness 
under the circumstances. But none of these cases support the proposition that, 
where the parties themselves choose to fix the limit within which notice must be 
given, the court can annul their agreement, and substitute its own notion of what 
would have been a proper provision on the subject.” 

__ The first paragraph above set forth, taken from the Craig Case, was quoted 
with approval in the case of Levan v. Insurance Co., 138 S. C. 253, 136 N. E. 304, 
and, in addition thereto, the court quoted with approval from the language used 
in North American Accident Insurance Co. v. Watson, a Georgia case, reported in 
6 Ga. App. 193, 64 S. E. 693, 695, as follows: “It is settled by an overwhelming 
weight of authority that where the failure to give prompt notice is not due to the 
negligence of the insured or beneficiary, but such compliance has been prevented 
and rendered impossible by an act of God, this would furnish a sufficient legal 
excuse for the delay in giving the stipulated notice, and this doctrine has been 
applied in cases in which a specified time for the giving of the notice has been 
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fixed by the contract. The theory of these cases, as stated by Cooley (4 Briefs 
on the Law of Insurance, 3462), is that ‘it could not have been in the contemplation 
of the parties that if the insured, who was required to give the notice, was unable 
to do so by reason of the very accident against which indemnity was given, he 
should therefore lose such indemnity through no fault of his own.’” 

In the case at bar, respondent went to his work practically every day for a 
month after the injury, was not wholly confined to his bed until over a month 
after the injury, his place of business was only one and one-half blocks from the 
office of appellant’s agent, he arranged to renew a note with appellant on March 
7, and had to leave his home to do so, and there is no claim on his part that he 
was either mentally or physically unable to give notice to appellant until more 
than thirty days after the injury, although respondent had been advised by his 
own physician that he had more than a minor injury. 

It is true that appellant has failed to show that its rights were prejudiced in 
any manner by the failure of respondent to give the notice within the required 
time, and the testimony is to the effect that the intentions of the respondent were 
honest and favorable to the appellant, but, under the holdings of this court in the 
cases of Levan vy. Insurance Co., supra, Hardin v. Insurance Co., 176 S. C. 337, 
180 S. E. 210, and Dickert v. Insurance Co., 176 S. C. 476, 180 S. E. 462, and num- 
erous other cases decided by this court, it was error on the part of the presiding 
judge in not granting appellant’s motion for a nonsuit and a directed verdict in its 
favor. 

Under this holding of the court, it becomes unnecessary to pass upon the 
question if respondent was totally and continuously unable from the date of 
accident to pursue any gainful occupation. 

Reversed and remanded to the county court of Richland county, with instruc- 
tions to enter judgment for appellant-defendant, under rule 27 of this court. 

Stabler, C. J., and Carter, Bonham, and Fishburne, JJ., concur. 


MITCHELL v. MUTUAL BEN. HEALTH & ACCIDENT ASS'N. No. 14178. 
Supreme Court of South Carolina. Nov. 21, 1935. 
182 Southeastern Reporter 892. 
1. INSURANCE. ; 

In action on life, health, and accident policy, evidence of fraudulent breach 
of contract by insurer in refusal of check tendered to district agent before 
premium was due but received by home office after due date, and waiver of 
insurer's right to refuse to accept premium so tendered, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSURANCE. Vi 

Award of $720 actual damages and $780 punitive damages held not excessive 
for fraudulent breach of life, accident, and health policy providing for monthly 
payment of $60 for disability and $1,500 for natural death and $3,000 for acciden- 
tal death, where insured was disabled for two months prior to breach and died 
pending action on policy. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE. . ae ; ea 

In action on life, health, and accident policy, insurer held not entitled to insist 
on performance of conditions of policy as to filing of claim after wrongful can- 
cellation of policy, especially where because of her condition insured was unable 
to file claim. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

5. INSURANCE. ; ; 

Release of insured’s interest in life, health, and accident policy held unen- 
forceable as without consideration, where amount given insured at time she 
signed release was justly due her. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Common Pleas Circuit Court of Greenville County; G. Dewey 
Oxner, Judge. 

Action by William T. Mitchell, as administrator of the estate of Evelyn 
Townsend Mitchell, against the Mutual Benefit Health & Accident Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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Horace L. Bomar, of Spartanburg, for appellant. 

Love & Thornton, of Greenville, and Louis E. Wood, of Greer, for respond- 
ent. 

CARTER, Justice. 

As a statement of this case, we adopt the agreed statement of counsel 
appearing in the Transcript of Record: “This isan action based on an insurance 
policy issued by appellant to Evelyn Townsend Mitchell on June 10, 1930. It 
insured her against accidental injury and accidental death and also against loss 
of time on account of illness. Her husband, William T. Mitchell, was named 
beneficiary in case of her accidental death. On June 28, 1932, this action was 
begun in the court of common pleas for Greenville county, by the insured and 
her husband, William T. Mitchell. To the complaint, appellant demurred on 
the ground that it did not state a cause of action, alleging only a fraudulent 
attempt to breach a contract. The complaint was amended. On January 3, 1934, 
the insured died in a hospital in the city of Greenville, where she was taken 
about ten days before her death. Her death was caused by disease and not by 
accident. The complaint was then further amended by substituting as plaintiff 
William T. Mitchell, as administrator of his wife’s estate. The complaint was 
also recast so as to claim damages for fraudulent breach of contract. On this 
final amended complaint, to which appellant answered, the case came on to be 
heard before his honor Judge Oxner and a jury on June 18, 1934, and resulted 
in a verdict in favor of plaintiff for $720 actual and $780 punitive damages. 
Appellant gave notice of a motion for a new trial, which was argued some days 
later at a time fixed. On July 31, 1934, Judge Oxner filed his order refusing the 
motion. Appellant gave due notice of appeal. The appeal relates to the refusal 
of the presiding judge to grant appellant’s motions for nonsuit, for directed 
verdict, and for a new trial or a new trial nisi.” 

Appellant presents a number of exceptions, but in the brief filed by counsel 
for appellant it is stated that there are only five questions involved in the appeal, 
namely : 

“1. Was there a breach of contract by appellant in refusing to accept the 
premium of $7.50 tendered by check of insured on or before October 1, 1931? 

“2. Is there any evidence of waiver of appellant’s right to refuse to accept 
the premium so tendered? 

a Is there any evidence whatever of a fraudulent act committed by 
appellant? 

“4. If there is any ground upon which a verdict can be sustained, is it not 
excessive fF 

“5. Is not the receipt which the insured signed on October 5, 1931, Exhibit 
R, a full receipt for all damages?” 

The policy in question was issued to the insured, the said Evelyn Townsend 
Mitchell, in consideration of the payment of the sum of $10 in cash, and on 
agreement to pay the further sum of $7.50 quarterly thereafter; and under the 
provisions of said policy the insurer, the said Mutual Benefit Health & Accident 
Association, agreed to pay to the said Evelyn Townsend Mitchell monthly 
benefits of $60 per month in the event of disability, as described in the policy, 
and in the event of the natural death of the said Evelyn Townsend Mitchell to 
pay to the beneficiary named in said policy, William T. Mitchell, the sum of 
on in case of death resulting from certain enumerated causes the sum 
Ot dO, E 

According to the allegations of the complaint, the insured paid all premiums 


when due and performed all conditions required of the insured, under said policy, 
up to October 1, 1931. 


As pertinent to the issues presented under questions 1, 2, and 3, above stated, 
we quote the following allegations of the plaintiff, as set forth in the complaint: 
“4. That a few days prior to October Ist, 1931, the said Evelyn Townsend 
Mitchell sent to the district agent of the defendant, at Greenville, South Carolina, 
her check in payment of the premium due October 1st, 1931. That notwithstand- 
ing the fact that said payment of premium by check to the district agent of the 


defendant at Greenville, South Carolina, was made in the same manner as all 


other payments had been made, as hereinafter more fully set out, and was 
received by the district agent at Greenville, South Carolina, before the premium 
was overdue; and notwithstanding the fact that plaintiff’s intestate then had 
and continued to have on deposit in the bank on which the check was drawn, 
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ample funds with which to pay the check had it been presented for payment, 
the defendant did not present the check but returned it to Evelyn Townsend 
Mitchell from its home office at Omaha, Nebraska, on or about October 15th, 
1931, notifying plaintiff's intestate that the policy had lapsed for non-payment 
of the premium and that the defendant would no longer recognize any obliga- 
tion on its part to the plaintiff’s intestate arising out of said policy. 

“5. That although the policy provided by its terms that ‘if any such dues 
be unpaid at the office of the Association at Omaha, Nebraska, this policy shall 
terminate on the day such payment is due,’ the district agent for the defendant 
had represented to Evelyn Townsend Mitchell that payment to him, the district 
agent, by check, at the district office at Greenville, South Carolina, on or before 
the respective due dates, was sufficient payment, and would always be accepted, 
and would prevent the policy from lapsing; that plaintiff’s intestate, induced by 
and relying on these representations, did pay all premiums to the said district 
agent by check, at his district office at Greenville, South Carolina, either on or 
before the due dates thereof; that said district agent had always accepted such 
payments by check whether received by him before or on the due date of the 
premium, as valid and regular in every respect, and each time, immediately on 
receipt of said check, had sent to plaintiff’s intestate a receipt therefor, on behalf 
of the defendant, which receipts were in each case acknowledged by the defend- 
ant as its receipt. 

“6. That in August and September, 1931, Evelyn Townsend Mitchell had 
become disabled within the meaning of the terms of the policy and had filed 
proof and claims for such disability; that the defendant, knowing that the said 
Evelyn Townsend Mitchell was no ,longer insurable, would continue to be dis- 
abled and would probably die within a short time, in order to escape its obliga- 
tion to her, and for the purpose of bringing about a lapse of her policy, purposely 
and willfully omitted to credit the premium account of Evelyn Townsend 
Mitchell with payment on receipt of her check at Greenville, South Carolina, or 
to issue its receipt therefor, or to acknowledge it in any manner, but instead, 
forward the check to the home office at Omaha, Nebraska, intending that it 
should be, as it was, received there after the premium was overdue so that, in 
accordance with the written terms of the policy, the policy would have lapsed. 

“7. That all of the aforesaid acts and representations by which defendant 
induced plaintiff's intestate to repose confidence in defendant’s district agent and 
to believe that payment of premiums in the aforesaid manner and time were in 
compliance with the terms of the policy and rules of the company, were done 
and made for the express purpose of intentionally deceiving plaintiff’s intestate 
and inducing her to rely on the method of payment hereinbefore described. 
That the failure of defendant’s district agent to credit plaintiff’s intestate with 
payment on receipt of her check, and his forwarding the check to the home office 
of defendant at Omaha, Nebraska, knowing as he did, of the disability and ill 
health of plaintiff’s intestate, were done for the express purpose of bringing 
about a lapse of the policy, and thus to wrongfully cheat and defraud plaintiff's 
intestate of her rights under her said policy of insurance. That all of the afore- 
said representations, acts and conduct by which defendant brought about the 
lapse of the policy were part of a preconceived, fraudulent scheme to bring about 
a lapse of the policy of plaintiff’s intestate, and to cheat and defraud her of her 
premiums and her rights under the policy.” 

While admitting its corporate existence and admitting issuing the policy in 
question, the defendant, in its answer, denied all other material allegations made by 
the plaintiff, and denied being liable to the plaintiff for any sum whatsoever. But 
the defendant offered no testimony to establish its contention; introduced no testi- 
mony at all. 

[1] We consider it unnecessary to quote or state the testimony introduced by 
the plaintiff, but deem it sufficient to state that after a careful study we have no 
hesitancy in stating that the testimony introduced by or on behalf of the plaintiff 
tends to establish the material facts alleged by the plaintiff under the above-quoted 
allegations, and from which inference may be reasonably drawn in accordance with 
plaintiff's contention. Under our view of the case, the trial judge committed no 
error in overruling defendant’s motion for a nonsuit, as well as the motion for a 
directed verdict, and in submitting the case to the jury to pass upon the several 
issues involved. Further, as we view the case, the evidence was reasonably suscep- 
tible of thg inference that in refusing to accept the premium of $7.50, tendered 
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by check of the insured, on or before October 1, 1931, the defendant fraudulently 
canceled the contract under consideration. Further, there was evidence of waiver 
of appellant’s right to refuse to accept the premium tendered. Also, the evidence 
was reasonably susceptible of the inference that the defendant fraudulently planned 
the cancellation of the policy, and furnished a basis for the award of punitive 
damages. 

|2, 3] As to the question of excessive damages, raised by the appellant, we deem 
it sufficient to state that, in our opinion, the trial judge properly refused to grant a 
new trial on this ground or to order the amount of the verdict reduced. In this 
connection we call attention to the fact that the defendant, having wrongfully can- 
celed the contract in question, is not now in a position to insist upon the perform- 
ance of the conditions of the contract and is not in a position to complain because 
a claim was not filed. We also call attention to the fact that the testimony shows 
that the insured, because of her physical condition, was unable to file a claim. See 
the cases of Sutton v. Continental Casualty Co., 168 S. C. 372, 167 S. E. 647; Cogs- 
dill v. Metropolitan Life Insurance Co., 158 S. C. 371, 155 S. E. 747; Garner v. 
Volunteer Life Insurance Co., 171 S. C. 1, 171 S. E. 370. 

[4, 5] As to the question raised by appellant that Mrs. Mitchell signed a release 
of all interest under the policy, we call attention to the fact that this defense was 
iot set up in defendant’s answer and is, therefore, not properly before the court. 
Furthermore, the amount given to Mrs. Mitchell at the time she signed the paper in 
question was justly due her, and any further release which the defendant placed in 
said paper was without consideration. 

The exceptions are overruled and the judgment of the lower court affirmed. 

Stabler, C. J., Bonham, J., and E. C. Dennis and C. J. Ramage, A. A. JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WYATT. No. 10155. 
Court of Civil Appeals of Texas. Galveston. Nov. 8, 1935. 
88 Southwestern Reporter (2d) 124. 
INSURANCE. 


Evidence of stiffness of joints of hand of insured washerwoman resulting 
from accident and of disablement caused thereby held to sustain recovery on life 
and health and accident policies of benefits provided for “each day * * * insured is 
* * * disabled from performing work of any nature.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Error from Harris County Court; Nat H. Davis, Judge. 

Suit by Phoebe Wyatt against the National Life & Accident Insurance Com 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Battaile & Burr, of Houston, for plaintiff in error. 

Bailey P. Loftin, of Houston, for defendant in error. 

GRAVES, Justice. 

The Insurance Company’s statement of what this case is, and as to the single 
question it presents upon this appeal thereof, is thus quoted in full: 

“Plaintiff in error is an insurance company with its principal office in Nash- 
ville, Tennessee. On October 1, 1928, it issued a certain policy of life insurance 
to defendant in error, Phoebe Wyatt, and on March 2, 1931, issued a policy of 
accident and health insurance to the same insured. Each of the policies referred 
to contained provisions for weekly disability benefits in the event of disabling 
accidental injuries, which provision will be more particularly set forth hereafter. 
Defendant in error, the insured, continued payments of premium to date of the 
accident, which is alleged produced a disability within the terms and purview of 
the policy, entitling her to the benefits provided thereby. Some benefits were paid, 
and, upon refusal to continue their payment, this suit ensued. The requisite juris- 
dictional facts exist. 

_ “Suit was instituted in the County Court at Law of Harris County, Texas, 
tor benefits totalling Two Hundred and Sixty ($260.00) Dollars, a penalty of 
twelve (12%) percent thereon, and a reasonable attorney’s fee. 

_“The case was tried before a jury, and a verdict returned which entitled the 
plaintiff, on the issues submitted and answered, to a judgment. Judgment was 
duly entered for the plaintiff in the amount of Two Hundred and Forty ($240.00) 
Dollars and penalties amounting to One Hundred Twenty-Eight ($128.80) and 
80/100 Dollars. Timely motions for a new trial were filed, overruled, and excep- 
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tions taken thereto. Writ of error petition and bond were duly filed, waiver of 
citation in error executed by defendant in error, and this record duly and timely 
filed with this Honorable Court. ; 

“The only error which the insurance company (hereinafter referred to as the 
defendant) presents to this Court for its consideration involves the question as to 
the sufficiency of the evidence adduced by the insured (hereinafter referred to as 
the plaintiff) to bring her case within the terms of the policy contracts. 

“As to the benefits sought in this action by the insured, the provisions of 
both contracts are substantially the same. Omitting clauses immaterial to this 
appeal the contracts provide: 

“ “Benefits will be paid for each day that the insured is * * * by reason of 
accidental injury of which there is external evidence, disabled from performing 
work of any nature.’ 

“Stating the question presented for review succinctly: Has the defendant 
in error, Phoebe Wyatt, established that disability which, under the policy con- 
tracts, entitles her to the weekly benefits? Plaintiff in error says that she has 
not; that on the contrary the evidence discloses the fact that she is not so dis- 
abled. The trial court, after overruling the motion of the insurance company 
for a peremptory instruction, submitted the issue to the jury as to plaintiff's dis- 
ability in the language of the policy contracts, and also inquired as to the dur- 
ation of such disability. The jury answered that such disability existed, and 
had so existed for a period of a year. In its motion for a new trial, plaintiff in 
error complained of the answer to the jury to such issue, on the ground that it 
Was against the great weight and preponderance of the evidence. The same 
point was also raised on the error assigned to the overruling of the defendant’s 
motion for peremptory instruction. 

“The plaintiff in error submits the following proposition of law which it 
contends is sound, and under which proposition it was entitled to a verdict in the 
trial court: 

“An insured who received an injury skinning the knuckles of two fingers 
on the right hand resulting in stiffness in the distal joints, and a partial stiffness 
in the second joints thereof, and who is not shown to have been otherwise dis- 
abled, is not entitled to disability benefits under policies of insurance which 
provide such benefits only in the event of a disablement from performing work 
of any nature.” 

The opposing brief concedes that the statement as to the nature and result 
of the cause below and of the only question raised on the appeal is correct. 

In presenting the question its brief raises, the company proceeds to assume, 
first, that the occupation of the insured was that of an ordinary housewife with 
all the manifold duties that relation entails; and, second, that this action was 
on a parity with numerous cases it cites dealing with permanent injuries after 
the acute stage or temporary disablement had passed; both of these assumptions 
are erroneous, the first in that the record undisputedly shows that the policies 
sued on were issued to the insured as a single woman, that she brought her suit 
for the benefits threunder under specific averments that, while she had a living 
husband, he had deserted her more than seven years before this trial, having con- 
tinued to live somewhere in California and refused to join her in this suit, and 
that after his desertion of her she had followed the occupation of a washerwoman 
for a living, in which she was engaged at the time of this accident; the second 
one, in that this action was one merely for the weekly benefits described in the 
policies for the limited time during which the woman was totally disabled to 
perform any kind of work, not to exceed the limit of twenty-six weeks expressly 
specified in the policies. 


Furthermore, since the insurance company presented no evidence from its 
side at all, that presented by the insured was wholly undisputed, and certainly 
was not so devoid of probative force in her behalf as entitled the insurance com- 
pany to a peremptory instruction in its favor, which is all it contends it was 
entitled to; and the judgment only gave the insured a recovery for twenty-six 
weeks, whereas the testimony both of herself and of her physician, Dr. Briscoe, 
was to the positive effect that she had been disabled from this injury for at least 
one year, and she herself added that she neither had been able to nor had actually 
done any work for more than that length of time; indeed, Dr. Briscoe in effect 
testified on this trial, using a written report about her case that had been made on 
his examination and treatment of her soon after the injury as a memorandum, that 
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she had been and was still so disabled, demonstrating his testimony from the use of 
the woman’s hand at the time for the benefit of the court and jury; in so doing, he 
said, among other things, this: “As you see here, she has a tenderness and stiffness 
there. You can see how smooth it is. You can see where she constantly uses the 
fingers all the time, and this shows evidence of movement; she also has a slight 
enlargement of these joints right there, this one and this one, (indicating) the 
ankylosis, that means stiffness of the joints as you see. * * * She is totally 
disabled to the extent of that hand; she is totally disabled as a washwoman as far 
as that hand is concerned, in other words, not able to make a livelihood with that 
hand.” 

In this state of the record, it is deemed unnecessary to further detail, or even to 
recapitulate the testimony, of which there was much of the same general purport. 
It is enough to say that, with nothing contra presented, it was amply sufficient to 


sustain the verdict and the judgment. An affirmance will accordingly be entered. 
Affirmed. 


KEARNEY v. WASHINGTON NAT. INS. CO. No. 25881. 
Supreme Court of Washington. Dec. 9, 1935. 
52 Pacific Reporter (2d) 903. 
1. INSURANCE. 


Insured’s failure to state that he had suffered from snow blindness, rheuma- 
tism, and drooping eyelids, in answer to question in application for accident policy 
whether applicant had been disabled by accident or illness or received medical atten- 
tion during last 10 years, held not to defeat recovery on policy for injury sustained 
after policy was issued, where there was no evidence to show that insured failed to 
disclose such matters with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

2. INSURANCE. 

Disease which merely contributes to death or accident, after being precipitated 
by accident, is not proximate nor contributing cause of death or injury within acci- 
dent policy providing that disability must be such as is not contributed to directly 
or indirectly by disease or bodily infirmity at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

3. INSURANCE. ; 

In action on accident policy, whether proximate cause of insured’s blindness 
was accident which he sustained in falling from stairs, or latent disease with which 
he was afflicted at time, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. F 

In action on accident policy, whether insured at time of trial was totally blind 
so as to be entitled to fixed sum, or whether blindness was not total so as to entitle 
insured to monthly payments, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
Department 2. 
\ppeal from Superior Court, King County; Roger J. Meakim, Judge. 


Action by Robert S. Kearney against the Washington National Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Du Puis & Ferguson, of Seattle, for appellant. 

Kennedy & Schramm and Emil G. Gustavson, all of Seattle, for respondent. 
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FIREMEN’S INS. CO. v. LARSEN. No. 24680. 
Court of Appeals of Georgia, Division No. 2. Nov. 18, 1935. 
182 Southeastern Reporter 677. 
1. INSURANCE. 


_in suit against fire insurer for loss covered by three policies, allowing insured 
to introduce testimony that one of other insurers had settled with insured for its 
proportion of loss held error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE. 

Where amount of verdict assessing insurer’s liability is substantially less than 
amount claimed in proofs of loss and sued for, verdict for attorney’s fees and 
damages is unauthorized. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error from Superior Court, Laurens County; J. L. Kent, Judge. 

Suit by F. B. Larsen against the Firemen’s Insurance Company. Judgment for 
plaintiff, defendant’s motion for a new trial was overruled, and defendant brings 
error. 

Reversed. 

Smith, Smith & Bloodworth, of Atlanta, and Adams & Nelson, of Dublin, for 
plaintiff in error. 

C. C. Crocket, W. A. Dampier, and W. V. Larsen, Jr., all of Dublin, and C. S. 
Claxton, of Wrightsville, for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

[1] 1. This is an action on a fire insurance policy. Where the plaintiff's build- 
ing is insured with three insurance companies, each contracting to pay one-third of 
whatever loss, not in excess of $3,000, that is suffered by the insured on account of 
fire, and where there is a fire and damage to the plaintiff’s building, and the defend- 
ant denies that the damage thereto is as great as claimed by the plaintiff, but does 
not deny liability to pay its share of the loss actually sustained by the plaintiff, it 
was error to permit the plaintiff to introduce testimony that one of the other insur- 
ance companies had settled with the plaintiff for its proportion of the loss involved. 
Admissions or propositions made with a view of compromise, or in settlement, are 
not admissible for or against either litigant, if there is a failure to adjust and a suit 
follows. ‘For a much stronger reason, evidence of a settlement with a third person 
injured in the same casualty ought to be excluded.” Georgia R. & Elec. Co. v. 
Wallace & Co., 122 Ga. 547(2), 50 S. E. 478, 480; City of Atlanta v. Gore, 47 Ga. 
App. 70, 76(12), 169 S. E. 776; Wigmore on Evidence (1934 Supp., 2d Ed.) § 1061, 
p. 460. See, also, Cosmopolitan Fire Ins. Co. v. Gingold, 3 Ala. App. 537, 57 So. 
266, 267, where it was held that “in an action by the assignee of a claim under a 
fire insurance policy, evidence as to whether cther companies, having policies cover- 
ing the same property, had paid claims under those policies, is inadmissible.” 

2. “Where counsel in the hearing of the jury make statements of prejudicial 
matters which are not in evidence, it is the duty of the court to interpose and pre- 
vent the same; and, on objection made, he shall also rebuke the counsel, and by all 
needful and proper instructions to the jury endeavor to remove the improper 
impression from their minds; or, in his discretion, he may order a mistrial if the 
plaintiff's attorney is the offender.” Code of 1933, § 81-1009; Metropolitan St. R. 
Co. v. Johnson, 90 Ga. 500(6), 16 S. E. 49. Where an insurer contested the amount 
of damage, it was improper upon the trial for counsel for the plaintiff to read to 
the jury from the decision of the Supreme Court in Camp v. Etna Ins. Co., 170 
Ga. 46, 152 S. E. 41, 68 A. L. R. 1166, a part of the charge of the judge of the 
Dublin judicial circuit to the grand jury, in which the judge criticized and attacked 
the practice of fire insurance companies in their methods of avoiding the payment 
of losses. (For a complete statement of these remarks see pages 47 and 48 of 170 
Ga.: pages 41 and 42 of 152 S. E., 68 A. L. R. 1166.) As above stated, this conduct 
on the part of counsel for plaintiff was improper, but as a new trial is granted tor 
other reasons, this is not likely to happen on another trial. 

[2] 3. The verdict and judgment for damages and attorney’s fees were not 
authorized. “Where the amount of the verdict [insurer‘s liability] is substantially 
less than the amount claimed in the proofs of loss and sued for, a verdict for 
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attorney’s fees and damages was unauthorized.” Queen Ins. Co. v. Peters, 10 Ga. 
App. 289 (4), 73 S. E. 536; Atlanta Life Ins. Co. v. Jackson, 34 Ga. App. 555(6), 
130 S. E. 378; Twin City Fire Ins. Co. v. Wright, 46 Ga. App. 537, 548 (10), 167 
S. E. 891. 

4. It follows that the trial judge erred in overruling defendant’s motion for 
new trial. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


BLAIR v. NATIONAL RESERVE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 2, 1936. 
199 Northeastern Reporter 337. 
1. INSURANCE. 


Generally, provisions in policy which, by their terms, cannot be altered or waived 
except by certain specified officers or agents or in certain specified ways are integral 
parts of ‘policy and until legally revoked or modified are valid, and no less effect can 
be given to such provisions when contained in policy, the form of which is pre- 
scribed by statute, than is given in policies prepared by insurer. 

(lor other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE. 7 
Insurer cannot contract itself out of legal consequences of its subsequent acts. 
(For other cases, see Insurance, Dec. Dig. § 371.) 

3. INSURANCE. 

Insurer may by duly authorized action destroy special protection originally set 
up in its favor in any manner which is sufficient in law to bring about that result, 
whether or not the method adopted is in accord with original agreement. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

5. INSURANCE. 

When assertion is made that condition in policy inserted for company’s benefit 
has been waived or destroyed by company in some way other than that required by 
policy, it is necessary to show that acting agent had authority to bind company in 
ways contrary to those contemplated by policy, and definite proof is required. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

6. INSURANCE. | set 

To prove assertion that condition in policy inserted for company’s benefit has 
been waived or destroyed by company in some way other than that required by 
policy, delegation of authority derived from head of corporation must be shown 
broad enough to include abrogation of the condition in manner excluded by terms 
ot contract. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

7. INSURANCE. 

In action on fire policy which contained provision that policy should be void if 
property was moved without assent of insurer in writing, insured had burden to 
prove authorized waiver of condition or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

8. INSURANCE. 

Provision in fire policy that policy should be void if property was moved without 
assent of insurer in writing held not waived, where there was no evidence that agent 
had been authorized by insurer to waive such condition. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Report from Superior Court, Suffolk County; F. T. Hammond, Judge. 

Action of contract by James R. Blair against the National Reserve Insurance 
Company, tried before the superior court. On report from the superior court 
which ordered verdict for defendant. 

Judgment for defendant on the verdict. 

B. Titlebaum and M. W. Titlebaum, both of Boston, for plaintiff. 

W. Hartstone and H. N. Hartstone, both of Boston, for defendant. 

Qua, Justice. 

his action is brought against a foreign insurance company upon a policy of 
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fire insurance in the standard form prescribed by G. L. (Ter. Ed.) c. 175, § 99, .o 
recover for the loss by fire of the plaintiff’s household furniture. 

When the policy was issued the furniture was located on Huntington avenue in 
Boston. Before the fire the plaintiff had moved it to Roslyn Place, where it was 
destroyed. The policy contained a condition that it should be void, if the property 
should be removed without the assent in writing or in print of the company. ‘There 
was no assent in writing or in print completed and delivered as a finality on the part 
of the company. There was, however, testimony from the plaintiff as to a tele- 
phone conversation between himself and one Hoffman, an agent of the company, 
before the furniture was moved to Roslyn Place which need not be stated in detail, 
but from which, if true, it may be assumed the jury could have found that Hoffman 
had assented orally to the removal, and had promised to mail a written assent at 
once and that if the company was bound by Hoffman’s statements in spite of the 
requirements of the policy, it had either waived the condition or was estopped from 
asserting it. This presents the principal question in the case. There was also 
evidence that Hoffman was “the duly authorized general agent in Boston for the 
purpose of transacting general insurance business for the defendant” and that he 
had authority to assent in writing to the removal of insured property. 

[1-4] A long line of decisions in this Commonwealth establishes the general rule 
that provisions or conditions in an insurance policy which by their terms cannot be 
altered or waived except by certain specified officers or agents or in certain specified 
ways, as in writing or by indorsement on the policy, are integral parts of the policy 
and until revoked or modified in some legally recognized manner are valid and 
binding upon the insured. The principal cases are collected in the footnote.’ Cer- 
tainly no less effect can be given to provisions of this kind when contained in a 
policy the form of which is prescribed by statute than is given to them in policies 
prepared by the insurer. Parker v. Rochester German Ins. Co., 162 Mass. 479, 
39 N. E. 179; Goodhue v. Hartford Fire Ins. Co., 175 Mass. 187, 190, 55 N. E. 1039. 
Nevertheless, it is recognized, even in cases which illustrate the general rule, that 
the company cannot contract itself out of the legal consequences of its subsequent 
acts. It necessarily follows that it remains legally possible for the company, by duly 
authorized action, to destroy the special protection originally set up in its favor in 
any manner which is sufficient in law to bring about that result, whether or not the 
method adopted is in accord with the terms of the original agreement. It is the rule 
as to contracts in general that “parties cannot tie up by contract their freedom of 
dealing with each other.” Goodhue v. Hartford Fire Ins. Co., 175 Mass. 187, 1%), 
55 N. E. 1039, 1040; Bartlett v. Stanchfield, 148 Mass. 394, 19 N. E. 549.2 L. R.A 
625: Close v. Martin, 208 Mass. 236, 241, 94 N. E. 388; G. M. Bryne Co. v. Town 
of Barnstable, 286 Mass. 544, 554, 191 N. E. 45. ; 

[5, 6] But when we are concerned with a corporation, which must of necessity 
act through agents, it is indispensable that inquiry be made into the authority of the 
particular agent whose acts in the particular instance are claimed to be the acts o! 
the corporation. And when the assertion is made that a condition in a policy inserted 
for the company’s benefit has been waived or destroyed by the company in some way 
other than that required by the policy, it becomes necessary to show that the acting 
agent had authority to bind the company in ways contrary to those contemplated by 
the contract. As the probabilities will be against such grant of authority, definite 
proof will be required. Authority to make the original contract or to waive the 
condition in the manner prescribed therein is not enough. If this were not so, the 
particular requirements of the contract would become meaningless. Some further 
and additional delegation of authority derived from the fountain head of corporate 


1 President, etc., of Worcester Bank v. Hartford Fire Ins. Co., 11 Cush. 265, 59 Am. Dec. 
145; Minturn v. Manufacturers’ Ins. Co., 10 Gray, 501, 508; Kyte v. Commercial Union_ Assur: 
ance Co., 144 Mass. 43, 10 N. E. 518; Putnam Tool Co. v. Fitchburg Mutual Fire Ins. Co., 149 
Mass. 265, 13 N. E. 902; Porter v. United States Life Ins. Co., 160 Mass. 183, 35 N. E. 678; 
Parker v. Rochester German Ins. Co., 162 Mass. 479, 39 N. E. 179; Goodhue v. Hartford Fire 
Ins. Co., 175 Mass. 187, 55 N. E. 1039; Harris v. North American Ins. Co., 190 Mass. 361, 368, 
77 N. E. 493, 4 L. R.A. (N. S.) 1137; Pringle v. Spring Garden Ins. Co., 205 Mass. 88, 91 
N. E. 209; Atwood v. Caledonian American Ins. Co., 206 Mass. 96, 101, 92 N. E. 32; Larner v. 
Massachusetts Bonding & Ins. Co., 238 Mass. 80, 130 N. E. 92; Paulauskas v. Fireman’s Fund 
Ins. Co., 254 Mass. 1, 149 N. E. 668; Vasaris v. National Liberty Ins. Co., 272 Mass. 62, 172 
N. E. 99; Holich v. Globe & Rutgers Fire Ins. Co., 272 Mass. 587, 172 N. E. 799; Friedman v. 
Orient Ins. Co., 278 Mass. 596, 180 N. E. 617; Zick v. Boston Casualty Co., 282 Mass. 491, 18) 
N. E. 362. _In the following cases the condition was contained in a by-law of the company; Barrett 
v. Union Mutual Fire Ins. Co., 7 Cush. 175; Forbes v. Agawam Mutual Fire Ins. Co., 9 Cush. 
470; Hale v. Mechanics’ Mutual Fire Ins. Co., 6 Gray, 169, 66 Am. Dec. 410. 
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power must be shown broad enough to include the abrogation of the condition in a 
manner excluded by the very terms of the contract itself. Porter v. United States 
Life Ins. Co., 160 Mass. 183, 186, 35 N. E. 678; Shapiro v. Security Ins. Co., 256 
Mass. 358, 365, 152 N. E. 370; Friedman v. Orient Ins. Co., 278 Mass. 596, 599, 180 
N. E. 617; Northern Assurance Co. v. Grand View Building Association, 183 U. S. 
308, 361, 22 S. Ct. 133, 46 L. Ed. 213. Compare Knickerbocker Life Insurance Co. 
y. Norton, 96 U. S. 234, 240; 24 L. Ed. 689. Many cases from various jurisdictions 
are collected in Couch on Insurance (Cyclopedia of Insurance Law) § 522 et seq. 
It is impossible to reconcile them. We have stated above what we conceive to be 
both the result of our own decisions and the sound legal principles. See Williston 
on Contracts, §§ 759, 760. 

lf these underlying principles are kept in mind, the confusion which has some- 
times arisen from reading separately cases, each of which has been decided on its 
own particular facts, will be avoided. Thus the recent cases of Shapiro v. Security 
Ins. Co., 256 Mass. 358, 152 N. E. 370, and Jackson & Co. v. Great American 
Indemnity Co., 282 Mass. 337, 185 N. E. 359, are not contrary to the current of 
authority referred to above. They are instances where the court thought the evi- 
dence justified a finding of a new delegation of power from the company itself 
authorizing the wiping out of conditions originally inserted in the policy. In the 
same class must be placed Jennings v. Metropolitan Life Ins. Co., 148 Mass. 61, 18 
N. E. 601, and Stuart v. Reliance Ins. Co., 179 Mass. 434, 60 N. E. 929. 

[7, 8] The present case falls within the general rule. There is no evidence that 
Hoffman had been authorized by the company to waive the condition requiring 
assent in writing or in print to the removal of the goods. His appointment as 
“seneral agent” did not make him an original source of such authority. Kyte v. 
Commercial Union Assurance Co., 144 Mass. 43, 46, 10 N. E. 518; Putnam Tool Co. 
y. Fitchburg Mutual Fire Ins. Co., 145 Mass. 265, 269, 13 N. E. 902; Parker v. 
Rochester German Ins. Co., 162 Mass. 479, 482, 39 N. E. 179. The burden of proving 
authorized waiver or estoppel was upon the plaintiff. Friedman v. Orient Ins. Co., 
278 Mass. 596, 180 N. E. 617. Under the circumstances of this case there is no dis- 
tinction between waiver and estoppel as to the authority required. Porter vy. United 
States Life Ins. Co., 160 Mass. 183, 185, 35 N. E. 678; Atwood vy. Caledonian 
American Ins. Co., 206 Mass. 96, 92 N. E. 32. 

There was no evidence of a new oral contract to insure the furniture at Roslyn 
Place. Parker v. Rochester German Ins. Co., 162 Mass. 579, 482, 39 N. E. 179. 

Judgment for defendant on the verdict. 


PETERS v. FARMER’S MUT FIRE INS. CO. OF MONROE AND 
WAYNE COUNTIES. No. 46 
Supreme Court of Michigan. Dec. 10, 1935. 
263 Northwestern Reporter 792. 
INSURANCE. 

Insured’s failure to pay assessments within time specified by notice which also 
warned him that policy would stand suspended if payments were not made by due 
date worked forfeiture of policy without subsequent. notice of cancellation and 
barred recovery for fire loss thereafter occurring. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

North, J., Potter, C. J., and Fead, J., dissenting. 

Appeal from Circuit Court, Wayne County; Arthur Webster, Judge. 

Action by Paul F. Peters against the Farmers’ Mutual Fire Insurance Company 


of ee and Wayne Counties. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Argued before the Entire Bench. 

ie Hartman, of Detroit (Harold M. Shapero, of Detroit, of counsel),: for 
appellant. 

Golden, Nadeau & Fallon, of Monroe (Frank C. Golden, of Detroit, of 
counsel), for appellee. 

Wiest, Justice. 

I cannot concur in the opinion of Mr. Justice North. 

Plaintiff agreed to pay all regular fees and all assessments made against him 
according to the charter and by-laws within thirty days after notice. He was duly 
notified of a proper assessment and warned that, “If not paid on or before Jan. 10, 
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1932, your policy will stand suspended until such assessment is paid.” He did not 
pay and later, while still in default, he suffered loss by fire. 

Was the policy so suspended in the absence of subsequent notice of cancella- 
tion? 

The charter provides: “He (the secretary) may cancel any and all policies at 
any time for non-fulfillment of the requirements of the Charter of this Company 
on the part of the holder or holders thereof, subject to an appeal from such deci- 
sion to the Board of Directors at their annual meeting.” 

The charter contains requirements other than payment of assessments, the non- 
fulfillment of which call for cancellation of the policy, and, to check arbitrary 
action by the secretary, his cancellation is made subject to review, but suspension of 
the policy, for confessed nonpayment of an unquestioned assessment, calls for 
no review, is an accomplished fact and valid without further idle ceremony. The 
notice and default worked suspension of the risk, and I cannot hold otherwise. 

In School District No. 7 v. Farmers’ Mutual Fire Ins. Co., 256 Mich. 515, 239 
N. W. 866, the by-law of the company provided: “Each member shall understand 
and take notice that his assessment is due the Ist day of November in each and 
every year, and unless such assessment is paid on or before December 31st there- 
after that such failure bars him from any privileges in this company after January 
Ist following, no matter whether or not he has received notice of his assessment.” 

There no notice, except that of October 3lst or November 1st was claimed. 
We said: 

“There is no provision for suspension. Does the contract provide for lapse or 
forfeiture for failure to pay assessment? Having due regard for the rule that if 
there be language in the policy calling for construction it should be construed in 
favor of insured, we think the question well answered by the trial judge, quoting 
from his opinion: 

“« *k * * A clause stating that an assessment shall be paid within a stipulated 
time or policy will be forfeited is valid and such a provision operates of itself to 
work a forfeiture. * * * 

“ ‘So the question gets around to this: Is the condition of the by-laws, “unless 
such assessment is paid on or before December 3lst thereafter, such failure bars 
him from any privileges in this company after January Ist following,” to be con- 
strued as a provision for forfeiture? * * * 

“*As a member of defendant company, plaintiff had the right to recover for the 
loss if the assessment was paid on or before December 31st, 1929. Plaintiff failed 
to pay; such failure worked a forfeiture of the policy and barred the plaintiff 
from the right or privilege to collect.’” 

The judgment should be affirmed, with costs to defendant. 

Butzel, Bushnell, and Edward M. Sharpe, JJ., concurred with Wiest, J. 


JACOBS v. NORTH RIVER INS. CO. OF CITY OF NEW YORK. 
Supreme Court, Appellate Term, First Department. Nov. 14, 1935. 
283 New York Supplement 901. 
INSURANCE. 


Action on policy held not barred by limitation where short statute of limita- 
tions provided in policy did not begin to run until appraisal award was filed with 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Herman Jacobs against the North River Insurance Company of 
the City of New York. From a judgment of the Municipal Court of the City 
of New York, Borough of Manhattan, First District, in favor of defendant, and 
from an order denying motion for new trial, plaintiff appeals. 

Judgment reversed and judgment directed for plaintiff, and appeal from order 
dismissed. 

Argued October Term, 1935, before Lydon, Callahan, and Shientag, JJ. _ 

Naphtali & Raisman, of New York City (Mathias Naphtali, of New York 
City, of counsel), for appellant. k 

Samuel D. Macpeak, of New York City (Henry H. Abramowitz, of New 
York City, of counsel), for respondent. 

Per Curiam. 

The short statute of limitations provided in the policy did not begin to run 





Fire] Union Central Life Ins. Co. v. Clinton Mut. Ins. Ass’n et al. 1101 


until the appraisal award was filed with the company. The commencement of 
the action in 1934 was therefore timely. Steen v. Niagara Fire Ins. Co., 89 N. Y. 
315, 42 Am. Rep. 297; Steel v. Phenix Ins. Co. (C. C. A.) 51 F. 715. 

Judgment reversed, with $50 costs, and judgment directed for plaintiff as 
demanded in the complaint. Appeal from order dismissed. All concur. 


UNION CENTRAL LIFE INS. CO. v. CLINTON MUT. INS. ASS’N et al. 
Court of Appeals of Ohio, Clinton County. April 26, 1935. 
199 Northeastern Reporter 223. 
1. INSURANCE. 


Mortgagee under standard loss payable clause in fire policy has contractual 
interest. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

2. INSURANCE. 

Transfer to mortgagee of insured’s interest in mortgaged property held not 
such a “change of ownership” as to cause forfeiture of mortgagee’s right of recovery 
under standard loss payable clause in fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3, INSURANCE. 

Mutual insurance association which accepted premiums on fire policy containing 
loss payable clause held estopped to assert as defense, in action by mortgagee, not a 
member of association, that association’s placing of clause in policy was ultra vires 
(Gen. Code, § 9597). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. 

Mutual insurance company held not prohibited by law from placing “loss pay- 
able clause” in fire policy for benefit of mortgagee who was not member of insurance 
association (Gen. Code, § 9597). 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Action by the Union Central Life tienda Company against the Clinton 
Mutual Insurance Association and others. Judgment for defendant named, and 
plaintiff brings error.—[Editorial Statement. ] ; 

Reversed, and judgment entered for plaintiff. 

N. P. Clyburn, of Washington C. H., Barns & Barns, of Wilmington, and Dins- 
more, Shohl & Sawyer, of Cincinnati, for plaintiff in error. 


John Harlan and C. Luther Swaim, both of Wilmington, for defendants in error. 
HAMILTON, Judge. 


The parties stand in the same order here as they did in the trial court. 


The case was a civil action for money and was tried to the court without the 
intervention of a jury. The action was brought by the Union Central Life Insur- 
ance Company against the Clinton Mutual Insurance Association, of Wilmington, 
Ohio, seeking to recover on a policy of fire insurance. On the issues joined, the 
trial court found in favor of the defendant, the Clinton Mutual Insurance Associa- 
tion, and so rendered its judgment. From that judgment, the Union Central Life 
Insurance Company prosecutes error to this court. 

It appears from the record that on the 23d day of March, 1924, Elijah Van Pelt, 
one of the defendants, was the owner of a certain dwelling house situated on his 
farm in Fayette county; that he took out an insurance policy in the Clinton Mutual 
Insurance Association of Wilmington, Ohio, on his dwelling house, above referred 
to, that he paid the premium, and that the insurance issued was against loss or 
damage by fire, ete, in the sum of $3,500. The policy was numbered 2267, and was 
to continue in force until it should be canceled by the executive committee, or until 
surrendered by the said insured. Long prior thereto, to wit, on the 3d day of 
March, 1921, Van Pelt executed and delivered to the plaintiff, the Union Central 
Life Insurance Company, a mortgage in the sum of $27,000 on the premises referred 
to, on which the dwelling house was located, and on which the defendant insurance 
association had issued the policy No. 2267. The mortgage was duly recorded and 
was in full force and effect on the 2d day of April, 1932. 

Plaintiff alleged that on the 2d day of April, 1932, the building described in the 
policy of insurance in question as the dwelling house was totally destroyed by fire; 
that the insurance at the time was in full force and effect and that immediately after 
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the fire the insurance association was notified of the loss, but has paid no part 
thereof. 

To the policy of insurance, No. 2267, herein referred to, a rider was attached 
and made a part thereof, which provided: “This policy is hereby made payable in 
case of loss to The Union Central Life Insurance Company of Cincinnati, Ohio, 
mortgagee, as its interest may appear.” 

Plaintiff seeks judgment for $3,500, the amount for which the property was 
insured. A copy of the policy with the rider attached is made a part of the petition 
and is attached thereto. 

The answer of the insurance association, defendant, admits the issuing of the 
policy of insurance to Elijah Van Pelt on the property described in the petition, 
policy being No. 2267; admits that the defendant association attached a loss clause 
to the policy, held by Elijah Van Pelt, in favor of the Union Central Life Insurance 
Company, thereby agreeing to the assignment of any loss or damage that Van Pelt 
might sustain under the policy, and agreeing to pay any loss to the Union Central 
Life Insurance Company of Cincinnati, and pleads in the answer the following: 
“This Policy is hereby made payable in case of loss to the Union Central Life 
Insurance Company of Cincinnati, Ohio, Mortgagee, as its interest may appear upon 
the following terms and conditions: This Insurance as to the above named Mort- 
gagee shall not be invalidated by the failure to pay a premium or assessment or by 
any act or neglect of Mortgagor, nor by the occupancy of the premises for purposes 
more hazardous than are permitted by the terms of this Policy, nor by any change 
in title or possession, nor by any foreclosure, except upon ten days notice to said 
Mortgagee, Provided, the said Mortgagee shall notify this Company of any change 
in ownership or increase of hazard which shall come to its knowledge.” 

The defense admits that Elijah Van Pelt fully performed all things incumbent 
upon him under the terms of the policy, and admits the: dwelling house insured was 
on the 2d day of April, 1932, totally destroyed by fire. As a defense, defendant 
denies that Elijah Van Pelt was insured on policy No. 2267 at the time of the loss 
by fire of said dwelling house; that he, Van Pelt, on the 2d day of December, 1931, 
conveyed all his right and title to said premises by deed of general warranty to 
J. C. Hill, and on the same day delivered said deed to said J. C. Hill. Defendant 
then alleges that said Elijah Van Pelt surrendered said policy to this defendant 
association prior to the fire. It further alleges as a defense that Hill, the grautee 
in the deed of Elijah Van Pelt, was at the time, acting as agent of the plaintiff, the 
Union Central Life Insurance Company of Cincinnati, mortgagee; that the plaintiff 
company did not apply to the defendant association for insurance after receiving 
the deed from Elijah Van Pelt (the policies of the association are not transfer- 
able), and then charged that it concealed through its agent, J. C. Hill, that it was 
the owner of the premises, and had been such owner for four months, and had not 
notified defendant association of the change of title under its loss payable clause 
provision; that defendant was ignorant of any change of ownership until January, 
1933, when so informed by Van Pelt; that it immediately upon learning of the change 
of title informed the plaintiff company, through Hill, its agent, of the change of 
title, and therefore, denies it is indebted to the plaintiff in the sum of $3,500 or any 
other sum by virtue of the loss payable clause attached to said policy No. 2267. 


The reply is to the effect that it did not apply to the defendant association for 
insurance after receiving the deed from Elijah Van Pelt; and it then alleges that 
Hill, who received the deed from Van Pelt, was not to accept the deed until he had 
the approval of the Union Central Life Insurance Company, the plaintiff, and that 
such approval was not given until November 1, 1932, being about seven months after 
the fire which destroyed the dwelling house. It also denied that Van Pelt had 
surrendered the policy to the defendant association four months prior to the destruc- 
tion of the dwelling house. 

There was some oral testimony taken in the case, of little moment, since the 
pleadings and exhibits, as we view it, present the question to the court as a matter 
of law. 

It may be well to state here that there is no evidence of any surrender of policy 
No. 2267 by Van Pelt four months prior to the fire. Such surrender could only be 
considered under the fact that he had parted with the premises. The controversy, 
presented by the oral testimony is as to when the deed conveying title to the plain- 
tiff, the Union Central Life Insurance Company, took effect, plaintiff claiming it 
took effect December 2, 1932, when it approved the deed from Van Pelt to Hill, on 
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November 29, 1932, when the deed from Hill to the insurance company was placed 
of record; defendant claiming the acceptance transferring title related back to the 
deed to Hill in December, 1931. 

While it is suggested in the brief that the plaintiff insurance company made no 
claim to the insurance for almost a year after the fire, there is no equitable defense 
of laches set up in the case. This being a mutual association, the loss was pay- 
able by assessment, and the question might well have been raised. 

Neither is the deed from Van Pelt to Hill claimed as a change of ownership to 
Hill which would work a forfeiture of the rights of the insurance company in the 
insurance fund under the “loss payable clause.” 

The question for determination, therefore, resolves itself into whether the taking 
over of the property by the mortgagee is such a “change of ownership” as would 
work a forfeiture under the loss payable clause. There is no forfeiture provision 
in the policy. The fact is, as suggested by the trial court, that the policy is excep- 
tionally free from conditions. The policy does not provide that the insured must be 
the owner of the property, it does not provide for forfeiture for any reason, and 
there is no provision against alienation. The policy is very sweeping in its terms 
in favor of the validity of the insurance. The question arises under the “loss pay- 
able clause” rider only. 

In our view of the case, we do not find it necessary to determine when the title 
passed to the plaintiff insurance company. Although not so deciding, we will con- 
sider that the title passed on the 2d day of December, 1931, by the deed from Van 
Pelt to Hill, HiJjl being the agent of the plaintiff company. 

It will be noted that the defendant insurance association does not contend that 
the transfer from Van Pelt to Hill, by the warranty deed, was a transfer of the 
ownership to Hill, an issue which might have been made between the defendant 
association and the plaintiff company. The decisive question in the case therefore 
is: Did the taking over of the property by the plaintiff insurance company, the mort- 
gagee, by voluntary transfer, constitute such a change of ownership as would work 
a forfeiture under the “loss payable clause” attached to the policy as to change of 
ownership. The trial court, as indicated in its opinion attached to the brief, found 
for the Clinton Mutual Insurance Association on the proposition that the plaintiff 
company would not be entitled to the insurance due and payable to Van Pelt. The 
court stated: “Van Pelt ceased to have any interest in said real estate on the 2nd 
day of December, 1931. The contract between plaintiff and the defendant associa- 
tion was to pay plaintiff, as its interest might appear, anything due Van Pelt under 
the policy. As Van Pelt ceased to have any interest in the property four months 
hefore the fire, there is nothing due him, and therefore, nothing due plaintiff.” 


Under the earlier rule, based on the “loss payable clause,” which simply allocated 
such part of the money to the mortgagee as his interest might appear, the court 
was correct. It was held that such clause provided merely for an allocation of 
the proceeds of the policy, and that it is simply an order by the insured to the 
company to pay a certain part of the money due him to the mortgagee by reason of 
his obligation to it. Therefore, anything that would void the policy in the hands of 
the mortgagor would also void it as to the mortgagee. 


There has arisen in later years a loss payable clause known as the standard 
clause, which stipulates that in case the loss is payable to the mortgagee, his interest 
in the proceeds shall not be invalidated by the act or neglect of the mortgagor or 
owner of the insured property. The loss payable clause in question contains the 
stipulations of the standard clause. The uniform holding throughout the states 
seems to be to the effect that the standard clause creates a new and distinct contract 
between the mortgagee and the insurance company. 


While the exact question concerning real estate has not been before the courts 
of Ohio as to change of ownership which would work a forfeiture, we have some 
cases which show the trend of the courts of this state. In Ohio Farmers’ Ins. Co, 
v. Hull, 45 Ohio App. 166, 186 N. E. 823, the court held in substance that the effect 
of the standard or union mortgage clause was to make a new contract of insurance 
between the mortgagee and the insurer, and to effect a separate insurance of the 
mortgagee’s interest. ‘To a like effect is the case of Savarese v. Ohio Farmers’ Ins. 
Co., 260 N. Y. 45, 182 N. E. 665, 91 A. L. R. 1341. There are many cases throughout 
the country to the same effect. ; ; 

[1] These rules effectually take the case under consideration out of the former 
rule under the “open clause provision,” which merely appointed the payment of the 
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proceeds of the policy. We think it well established that under the standard clause, 
the mortgagee has a contractual interest in the policy, and the case will be con- 
sidered from that standpoint. 

[2] The provision against the change of ownership was evidently for the purpose 
of protecting the insurer in the event of the ownership passitig into the hands of 
persons not acceptable to the insurance association, and thus incidentally increasing 
the hazard; that the insurance association had a right to know the person whom it 
was insuring as well as the property. The reason for the provision would not 
obtain under the standard clause, since the insuring company knows the mortgagee 
whom it contracts to protect by attaching the rider. The reason for the provision 
not being present in cases like this one, we are of opinion that the change of owner- 
ship clause refers to the change of a third person, not a party in interest. The rule 
deduced from the unbroken line of decisions is to the effect that where the mort- 
gagee comes into possession of the whole title by virtue of foreclosure or transfer, 
or-taking possession of the premises, it is not such a change of ownership as is con- 
templated in the loss payable clause. 

In the decisions the courts have indulged in lengthy analyses and arguments to 
sustain this position, and we will not engage in such analysis. Leading cases, how- 
ever, on the subject are: Kimberly & Carpenter, Inc. v. National Liberty Ins. Co., 
5 W. W. Harr. (Del.) 63, 157 A. 730, and many cases cited thereunder; Esch Bros. 
vy. Home Ins. Co. of New York, 78 Iowa 334, 43 N. W. 229, 16 Am. St. Rep. 443; 
Bailey v. American Cent. Ins. Co. (C. C.) 13 F. 250; Pioneer Saving & Loan Co. v. 
St. Paul Fire & Marine Ins. Co., 68 Minn. 170, 70 N. W. 979; Fort Scott Bldg. & 
Loan Association v. Palatine Ins. Co., 74 Kan. 272, 86 P. 142; Squthern State Fire 
& Casualty Ins. Co. v. Napier, 22 Ga. App. 361, 96 S. E. 15; Continental Ins. Co. of 
N. Y. v. Rotholz, 222 Ala. 574, 133 So. 587, and many other cases. That the courts 
of Ohio are in accord therewith is indicated by the pronouncements in chattel mort- 
gage cases. In the case of Washington Ins. Co. v. Hayes, 17 Ohio St. 432, 93 Am. 
Dec. 628, the mortgagor transferred mortgaged goods covered by the policy to the 
mortgagee, and the court states in the syllabus: 

“Where a fire insurance policy contains a provision, that, if another insurance 
shall be made on the property thereby insured, not consented to in writing thereon, 
or if the property shall be sold, the policy shall be void—held: 

“1. That if the property so insured was, at the time the policy was made, under 
a mortgage, and the policy, with the assent of the company making the same, was 
assigned to the mortgagee, the delivery of the possession and control of the prop- 
erty to the mortgagee subsequent to the date of the policy, is not such a sale as 
will invalidate the policy.” 

To the same effect is the holding in the case of West v. Citizens’ Ins. Co., 27 
Ohio St. 1, 22 Am. Rep. 294. 


It is urged in the brief for defendant that it is a special type of insurance asso- 
ciation, organized and operating under special sections of the Ohio General Code, 
and not under the usual sections pertaining to insurance companies. Counsel quote 
in their brief the last part of Section 9597, General Code, as follows: “But in no 
instance shall the power to insure against losses by fire or tornadoes be exercised 
to other than members thereof.” 


[3-5] If the defendant insurance association was without power to place a “loss 
payable clause” rider on the policy, it ought not to be heard to say in this review 
that what it did do was ultra vires. Such a defense must be pleaded, and, more- 
over, an ultra vires contract which has been fully executed by one of the parties, 
and the other party has received the benefit of the contract, the party who has 
received the benefit is estopped to question the validity of the contract. The defend- 
ant insurance association did receive premiums on the contract, and it knew the 
conditions of the policy and the “loss payable rider” attached, and it admits in its 
answer that the insured performed all things which he was required to do. 


[6] Moreover, we do not consider that the section in question, section 9597, 
General Code, prohibits the placing of the “loss payable clause” on the policy. It 
did not insure the property belonging to the plaintiff insurance company. The 
plaintiff insurance company had a mortgage lien, which it was sought to protect 
by the fire insurance, and for that purpose it was not necessary that it be a member 
of the insurance association. Moreover, this question is answered in the case of 
Richards, Rec’r v. Louis Lipp Co., 69 Ohio St. 359, 69 N. E. 616, 617, 100 Am. St. 
Rep. 679. There it was contended that the statute prohibited any one except mem- 





Fire] Northern Assurance Co. of London, Eng. v. Payne 1105 


bers from recovering against the association. The court said in the opinion: “There 
is no provision in the statute that a policy issued by a mutual protective association 
shall be void if the assured does not sign the constitution. It is only by inference 
that it can be said that it even would be voidable. To allow either party to the 
policy to set up his own wrong as a defense to an obligation incurred under the 
policy, where the policy has been issued and held in good faith as an indemnity, 
and where premiums have been paid and received under it, is not only manifestly 
unjust, but contrary to settled rules of law.” 

The court then quotes from Tone v. Columbus, 39 Ohio St. 281, 48 Am. Rep. 
438, that “‘Want of power in the corporation may be waived, or an estoppel may 
arise from failure to assert it at the proper time.’ ” 

If the defendant association could avoid payment in this case under the claim 
that a mutual association, organized under the special statute, has no power to place 
the “loss payable clause” rider on the policy to protect the mortgagee, it could avoid 
payment of any other policy whether there was a change of ownership or not. If it 
had no power to protect the mortgagee under the “loss payable clause” in this case, 
then it would not have that power in any other case. The claim is presented, we 
presume, as an argument to show that the relation between the insurer and: the 
mortgagee cannot be contractual or give the mortgagee any interest in the insur- 
ance. This argument again fails to distinguish between the old form clause and 
the new standard form, which we find does create a contractual interest in the 
mortgagee in the policy, and we know of no law preventing a mutual company from 
obligating itself by attaching such a rider to the policy. In any event, as above 
stated, this is not made an issue by the pleadings. 

Our conclusion is that the transfer to the mortgagee of the equitable interest by 
the insured is not such a change of ownership as would work a forfeiture of plain- 
tiff's right to recover under the policy in question. 

The judgment of the court of common pleas of Clinton county is reversed, and 
judgment is entered in this court in favor of the plaintiff in error, The Union Central 
Life Insurance Company. 

Judgment reversed, and judgment for plaintiff in error. 

Ross, P. J., and Matthews, J., concur. 


NORTHERN ASSUR. CO. OF LONDON et al. v. PAYNE. No. 23953. 
Supreme Court of Oklahoma. Sept. 10, 1935. 
Rehearing Denied Oct. 8, 1935. 
52 Pacific Reporter (2d) 70. 


1. INSURANCE. { 
“Tron-safe” clause in standard fire policy is sufficiently complied with if books 
kept by insured enable man of ordinary intelligence to ascertain therefrom with 
reasonable certainty amount and value of goods destroyed. 
(For other cases, see Insurance, Dec. Dig. § 335[4].) 
2. INSURANCE. 


Fire insured held to have sufficiently complied with “iron-safe” clause to 
authorize recovery on policy, although he did not own iron safe, where insured 
had removed inventory from burned building before fire and produced duplicate 
invoices for most of merchandise purchased from time of taking inventory to 
date of fire, and testified as to approximate value of remainder, and as to approxi- 
mate amount of sales between date of inventory and date of fire. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

3. INSURANCE. 


Local agent with authority to solicit fire insurance, accept risks, and countersign 
and deliver policies could waive policy conditions, hence, agent’s acceptance’ of 
premium and issuance and delivery of policy with knowledge that insured building 
was located on leased grounds estopped insurer from relying on policy provision 
invalidating policy if insured did not own ground in fee simple. 
(For other cases, see Insurance, Dec. Dig. § 389[2].) 


Syllabus by the Court. 
. The “book warranty” or “iron-safe” clause of the standard form of fire 
iisapiiiaa policy in use in Oklahoma is complied with by the assured if the set 
of books kept by him are sufficient to enable a man of ordinary intelligence to 
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ascertain from them with reasonable certainty the amount and value of the goods 
destroyed. 

2. The local agent of a fire insurance company, who has authority to solicit 
insurance, accept risks, countersign, and deliver policies of insurance has power 
to waive conditions of the policy, such as “that the same shall be void if the 
subject of insurance be a building located on ground not owned by the insured in 
fee simple,” and where the agent at and prior to the time of the issuance of the 
policy has full knowledge that the building, the subject of insurance, is located on 
leased grounds, and with that knowledge accepts the premium and issues and 
delivers the policy, such policy is binding upon the company, and in a suit on the 
policy the company is estopped from setting up as a defense a breach of this 
condition, 

Appeal from District Court, Pontotoc County; Orel Busby, Judge. 

Separate actions by W. D. Payne against the Northern ,Assurance Company 
of London, and against the American Central Insurance Company of St. Louis, 
Mo., and against the Commercial Union Assurance Company, Limited, of London, 
England, and against the Phoenix Insurance Company of Hartford, which were 
consolidated. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in error. 

McKeown & Green, of Ada, for defendant in error. 


WAGSTAFF et al. v. NORTH BRITISH & MERCANTILE INS. CO., 
LIMITED. No. 1492. 
Court of Civil Appeals of Texas. Eastland. Oct. 18, 1935. 
Rehearing Denied Nov. 15, 1935. 
88 Southwestern Reporter (2d) 550. 
5. INSURANCE. 

Court will not read into fire policy by implication language not clearly written 
therein which would create forfeiture not existing under terms of policy as 
written. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

In action on fire policy providing that it should be void if mechanics were 
employed in repairing insured premises for more than fifteen days at any one time, 
findings of jury that house was under construction at time policy was executed 
and that insured did not request construction or vacancy permit he/d insufficient 
to support judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Appeal from District Court, Dallas County; T. A. Work, Judge. 

Suit by E. L. Wagstaff against the North British & Mercantile Insurance 
Company, Limited, and another, wherein W. Q. Seale and James R. Forster inter- 
vened. Judgment for defendant insurance company, and plaintiff and intervener 
Forster appeal. 

Affirmed in part and reversed and remanded in part. 

Clifford Craig, of Dallas, for appellants. 

Leake, Henry & Young, of Dallas, for appellee. 

Grissom, Justice. 

For convenience, the parties will be referred to as in the trial court. 

The plaintiff, E. L. Wagstaff, filed this suit against the North British & 
Mercantile Insurance Company, Limited (which company will hereafter be 
referred to as insurance company), and C. V. Compton, alleging, among other 
things in substance (so far as is necessary to be shown here), that plaintiff was 
the owner of a certain dwelling house with vendor’s liens against it in favor of 
W. Q. Seale in the sum of $325, and in favor of James R. Forster in the sum of 
$1,500; that plaintiff made application to the insurance company for a policy of 
fire insurance on said house; that the defendant insurance company’s agents were 
informed that the liens against the house mentioned above would be transferred 
to C. V. Compton, and plaintiff requested that Compton’s name appear in the loss 
payable clause of the policy to be issued as sole mortgagee as his interest might 
appear; that immediately thereafter this instruction was withdrawn, and _ that 
defendant insurance company, through its agents, was instructed to write into 
said loss payable or mortgage clause of the policy the names of said Seale and 
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Forster, as first and second mortgagees as their interests might appear; that the 
insurance company in writing the policy “through inadvertence, carelessness or 
mistake” inserted the name of Compton as mortgagee instead of the names of 
Seale and Forster; that if Compton’s name was not so inserted in said clause 
instead of the names of Seale and Forster, then such act was fraudulently done 
by the insurance company with the intention of defeating a recovery on the policy 
in the event of fire; that the defendant insurance company issued its insurance 
policy in the sum of $1,750 insuring said house against loss by fire, for which the 
plaintiff paid the customary premium; that plaintiff accepted the insurance policy 
in ignorance of the fact that Compton was named as mortgagee; and that he did 
not discover that Compton’s name, instead of that of Seale and Forster, was 
written into the mortgage clause of the policy until after the house burned. 
Plaintiff alleged the loss did not fall within any of the exceptions in the policy, 
and attached the policy to his petition and made same a part thereof. Plaintiff 
prayed that the policy be reformed by inserting the name of the true mortgagee, 
that is, Seale and Forster, instead of Compton, in the loss payable clause, and, 
in the alternative, that he have judgment for the full amount of the policy, etc. 

Compton filed an answer disclaiming any interest in the policy. Seale and 
Forster intervened, alleging that they held vendor’s lien notes for $325 and $1,500, 
respectively, adopted plaintiff’s petition, and asked judgment against the insurance 
company for the amounts due on their respective notes. 


The insurance company, among other things, expressly pleaded portions of the 
policy providing it should be void if (1) insured had concealed or misrepresented 
material facts; (2) if the interests of insured be falsely stated; (3) in the 
event of fraud or false swearing by the insured; (4) if insured was not the sole 
and unconditional owner of the house; (5) if the premises became vacant exceeding 
ten days, or unoccupied exceeding thirty days; (6) “if mechanics be employed in 
building, altering or repairing said premises for fifteen days at any one time.” 
The insurance company further alleged facts which, if proved, established all said 
exceptions from liability mentioned in the policy, and tendered the premium paid 
into court to be returned to the party entitled thereto. 


The court, by fifteen special issues, submitted to the jury questions as to 
whether (1) plaintiff was the unconditional and sole owner of the house on the 
date of the policy; (2) whether the house was under construction when the policy 
was issued; (3) how long the house was under construction after the date of the 
policy; (4) whether the insurance company was notified the house was under 
construction; (5) to whom Forster gave such notice; (6) whether the house was 
vacant when the policy was issued; (7) how long afterwards it remained vacant; 
(8) whether Forster gave the insurance company notice of vacancy; (9) whom 
Forster so notified; (10) whether a construction “rider” was requested; (11) 
whether a “vacancy permit” was requested; (12) whether the insurance company’s 
agent was requested to change the name of the mortgagee fr6m Compton to Seale 
and Forster; (13) whether Forster and Wagstaff owned the house jointly; (14) 
whether Forster concealed Wagstaff’s true interest; and (15) whether Wagstaff 
swore falsely as to his interest in the property. 


The jury only answered three of the special issues submitted, to wit, special 
issues Nos. 2, 10, and 11. The jury found in answering said three issues (1) that 
the premises in controversy were under construction at the time of the issuance of 
the policy in controversy; (2) that Forster did not request Cullum (the agent of 
the insurance company) to issue a construction rider for the policy; and (3) 
that Forster did not request Cullum to issue a vacancy permit. 


The court rendered judgment dismissing Compton from the suit, and that 
plaintiff and interveners recover nothing from the defendant insurance company. 
The plaintiff and the intervener Forster duly presented their motions for a new 
trial, which motions were overruled and each excepted and gave notice of appeal. 
The intervener Seale and the defendant Compton did not appeal. The intervener 
Forster has filed no brief in this court. 


The plaintiff, by three assignments of error, questions the sufficiency of the 
verdict to sustain the judgment rendered. There is no statement of facts, nor 
findings of fact, nor conclusions of law by the trial court in the record. 

In our original opinion we held that the verdict was insufficient as a basis for 
the judgment and reversed the case. We have concluded that in view -of the 
holding that the verdict was insufficient as a basis for judgment that article 2211, 
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as amended by the 42d Legislature in 1931, c. 77, § 1 (Vernon’s Ann. Civ. St. art. 

2211), which, among other things, provides “that upon motion and reasonable 
notice the Court may render judgment non obstante veredicto if a directed verdict 
would have been proper, and provided further that the court may, upon like 
motion and notice, disregard any Special Issue Jury Finding that has no support 
in the evidence,” is not applicable to the facts of this case, because, in legal effect, 
there was no verdict at all, and, therefore, such opinion is withdrawn and this 
opinion is substituted therefor. However, we are of the opinion that the con- 
clusion reached in our original opinion was correct, and the motion for rehearing 
is overruled. 

The policy provided that the entire policy should be void “if mechanics be 
employed in building, altering or repairing the within described premises for 
more than 15 days at any one time.” As has heretofore been shown, the only find- 
ing of the jury was to the effect that the house was under construction at the time 
of the execution of the policy; that the plaintiff did. not request a construction 
permit, or a vacancy permit. There is no provision in the policy that it should 
lapse or be void if the insured did some construction work, alteration, or repairing, 
without requesting a construction permit, nor is there a provision that a failure to 
request a vacancy permit would void the policy. Therefore, the sole question is 
whether or not the finding of the jury that the policy, no construction permit having 
been requested, brought the insured within the exception of the policy last above 
quoted. It is plainly apparent that such finding of the jury wholly fails to do so 
without an additional finding that such construction (if the word “construction” is 
equivalent to the words “building, altering or repairing” as used in the policy) con- 
tinued for more than fifteen days at any one time. The jury failed to find how 
long such construction continued, and under the authorities above cited the court 
was certainly without power to make such finding in support of the judgment. Such 
a finding by the trial court would not be merely supplemental or incidental to, and 
supporting the facts found by the jury, but would be a separate and independent 
finding of fact essential to establish a complete defense to the cause of action. 
Such finding the trial court would not be authorized to make. Ormsby v. Ratcliffe, 
supra. 

The insurance company in its able brief states that the court “rendered judg- 
ment solely upon the verdict which the jury returned, it being undoubtedly by the 
trial court considered that the answers to the three issues of the 15 submitted 
were sufficient in view of the testimony and evidence to support a judgment for 
the appellee herein.” In addition to the foregoing statement from appellee’s brief, 
its motion for judgment, and the judgment itself, definitely demonstrate the fact 
that the judgment of the trial court was based solely upon the three issues answered 
by the jury. 

[5] We are requested to read into the policy by implication language that is 
not clearly written therein in order to create a forfeiture which does not exist 
under the plain terms of the policy, as actually written. This we decline to do. 

“Forfeitures are harsh and punitive in their operation and are not favored by 
the law. Consequently, uncertain language in a policy will be interpreted, if 
possible, so as to avoid a forfeiture and sustain the contract. * * * To warrant a 
forfeiture, the language must be clear, plain and unequivocal; no forfeiture will 
be declared upon matters arising from implication, at least if by a reasonable 
construction, forfeiture can be avoided. * * * If the language of the policy does 
not express an exception when fairly interpreted, the courts will not write an 
exception into it by construction.” 24 Tex. Jur. §§ 27, 28, pp. 703, 704. 

[6] We are of the opinion that unquestionably the verdict of the jury is 
insufficient to support the judgment rendered. 

[7] It is further contended by the insurance company in its brief that the 
failure of the jury to answer as to the length of time the house was under con- 
struction after the policy issued is immaterial. We think the answer was not only 
material, but essential. It asserts the proposition that such question would not 
sanues? have to be answered, even if material. We think the contrary has 
been held to be the law under the situation disclosed here, and where the judgment 
was not one non obstante veredicto. This is not_a case where only immaterial 
issues were submitted to the jury. See Speer on Special Issues p. 558; Moore v. 
Moore, 67 Tex. 293, 3 S. W. 284; Milam Co. vy. First Nat. Bank (Tex. Civ. App.) 
29 S.W. (2d) 480 ; Smith v. Olivarri (Tex. Civ. App.) 127 S. W. 235; McCoy v. 
Long (Tex. Com. App.) 15 S.W.(2d) 234; Parks v. Hines (Tex. Civ. App.) 68 
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S.W.(2d) 364; Knox v. Brown (Tex. Com. App.) 277 S. W. 91; Tips v. Barne- 
burg et al. (Tex. Civ. App.) 276 S. W. 932; Vernon’s Ann. Civ. St. art. 2211; 25 
Tex. Jur. pp. 484, 485. 

[8] The intervener James R. Forster perfected his appeal, but has filed no 
brief herein. However, the plaintiff, Wagstaff, whose pleadings in the trial court 
were adopted by such intervener, has filed an able brief covering every phase of the 
case. Under such state of facts, the intervener need not be deprived of the rights 
he would have had had he filed his brief in this court. Texas Creosoting Co. v. 
Sims (Tex. Civ. App.) 81 S.W.(2d) 556; Haynes v. J. M. Radford Grocery Co., 
118 Tex. 277, 14 S.W.(2d) 811. 

The judgment of the trial court as to the defendant C. V. Compton and the 
intervener W. Q. Seale is affirmed. Otherwise it is reversed and remanded. 

Affirmed in part, and reversed and remanded in part. 


JONES et al. v. STANDARD FIRE INS. CO. OF HARTFORD, CONN. No. 8139 
Supreme Court of Appeals of West Virginia. Nov. 26, 1935. 
182 Southeastern Reporter 800. 
INSURANCE. 


Insured held not entitled to recover for destruction of rear dwellings on 
premises which were excluded from fire policy because mortgagee’s application 
for policy was too general, since delivery of policy excluding rear dwellings con- 
stituted counter offer and retention of policy and payment of premium amounted 
to acceptance, bringing into existence complete insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 


Syllabus by the Court. 

Where the coverage in a fire policy is not coextensive with that sought, due to 
a too general description of the property in applicant’s letter, the delivery of said 
policy constitutes a new, or counter, offer. And, ordinarily, the retention of such 
a policy and the payment of the prescribed premium, amounts, in law, to an 
acceptance, thereby bringing into existence a complete contract of insurance. 

Error to Circuit Court, Cabell County. 

Action by Ina Jones and others against the Standard Fire Insurance Company 
of Hartford, Conn. To review a judgment of the common pleas court for plain- 
tiffs, on appeal from a judgment of the justice of the peace, defendant brings error. 

Reversed. 

John E. Jenkins, of Huntington, for plaintiff in error. 

Duncan W. Daugherty, of Huntington, for defendants in error. 

Woops, Judge. 


This is an action at law to recover $300 alleged due on contract upon a fire 
policy issued by the defendant insurance company to the plaintiffs. It was orginally 
brought before a justice of Cabell county, and later tried de novo on appeal in the 
common pleas court of said county; the judgment in each instance being $300. 


The circuit court having denied a writ of error from the latter judgment, defendant 
comes here. 


It appears that on July 18, 1932, the Buckeye Savings & Loan Company, which 
held a mortgage on plaintiffs’ property at 127 West Third avenue, Huntington, W. 
Va, wrote the soliciting agent for defendant company in the city aforesaid, 
requesting an $800 fire policy, stating in its letter “the property is described as 
127 West 3rd Avenue.” The following day a representative of the agency drove 
to the property, and from tus car observed the construction, kind of roof, founda- 
tion, etc., of the dwelling abutting on the avenue, and upon such information a 
policy was that day issued “fon the one-story metal roof frame building * * * 
situated,” etc., and mailed to the loan company. The latter, after paying the 
premium, called upon plaintiffs for reimbursement. There were four other 
buildings located in back of the dwelling mentioned and described in the policy, 
all known as 127 West Third avenue. The representative had no knowledge of the 
existence of these latter buildings prior to issuance of policy. In August, 1933, 
three of the buildings on the back of the lot were damaged by fire, and it is for this 
damage that the present action was instituted. 

The insurance company contended on the trial, and reasserts its position here, 
that there was no mutuality, no meeting of the minds, and hence no contract. 
Meadows v. American Insurance Co., 104 W. Va. 580, 140 S. E. 552. And, in any 
event, no coverage of the damaged houses. The attorney for the plaintiffs, how- 
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ever, would apply the doctrine announced in Coles v. Jefferson Insurance Co., 41 
W. Va. 261, 23 S. E. 732, that where the facts regarding the risk are correctly 
stated to the agent, but erroneously inserted by him in the application, the company 
is chargeable with his error or mistake. 

Had the letter stated specifically that coverage was desired on the five houses 
at 127 West Third avenue, the applicability of the principle laid down in the Coles 
Case would have been presented. But, due to the general reference to the property, 
the representative of the insurance agency was, in the absence of actual knowledge 
of existence of more than one dwelling warranted in assuming the usual situation; 
one dwelling to a particular street number. The coverage of “the one-story 
metal roof frame building * * * situated,” etc., not being coextensive with that 
actually intended by the loan company, due to the too general description contained 
in the letter, constituted a counter offer, which had to be accepted before a valid 
contract was made. Mutual Life Insurance Co. v. Young, 23 Wall. 85, 23 L. Ed. 
152; Riordan v. Equitable Life Assur. Soc., 31 Idaho 657, 175 P. 586. ‘The 
retention of the policy, and the payment of the premium therefor, under the 
circumstances presented, amounted to an acceptance of such counter offer. The 
loan company, by such actions, was charged with notice of the policy’s contents, 
including the actual coverage. The mortgagors’ rights are circumscribed by the 
act of their agent, the loan company. The coverage, being on the dwelling facing 
the avenue, does not include the houses in the rear; hence the mortgagors are 
unable to bring themselves within the coverage, and have no right to recover 
thereunder. Maryland Casualty Co. v. Cole, 156 Va. 707, 158 S. E. 873. The 
action, therefore, falls. 

Reversed. 


RUSCH et al. v. HARTLAND RICHMOND TOWN INS. CO. 
Supreme Court of Wisconsin. Dec. 3, 1935. 
263 Northwestern Reporter 562. 
INSURANCE. 

Where mutual fire policy, addressed to insured mortgagor at B., was assigned 
with insurer’s consent to mortgagees at N., where mortgagees had lived for 15 
years prior to due date of assessment which was mailed to them at mortgagor’s 
address and was not received by mortgagees, who were occupying insured premises 
on due date of assessment, until after fire, mortgagees could recover on policy 
notwithstanding their failure to pay assessment, since statute requiring notice of 
assessment is mandatory (St. 1933, § 211.05 (13). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from a judgment of the County Court of Shawano County; F. A. 
Jaeckel, Judge. 

Affirmed. 

Action by Frank Rusch and Emma Rusch, his wife, and the Farmers’ State 
Bank of New London, against the Hartland Richmond Town Insurance Company, 
to recover loss sustained when property insured by the defendant company was 
destroyed by fire. Judgment was in favor of plaintiffs. 

The defendant is a Wisconsin corporation. On June 5, 1920, plaintiffs sold 
their farm to Wm. J. Zernicke. It is admitted that a policy of insurance was 
delivered to and paid for by him; that the address of Wm. J. Zernicke, as noted 
on the insurance policy and application, was route 3, Bonduel, Wis.; that at the 
time the policy was issued, June 12, 1930, there was an outstanding mortgage on 
the property dated June 5, 1920, executed by Zernicke and his wife to Frank 
Rusch and Emma Rusch or the survivor; that in 1932, the note, mortgage, and 
insurance policy were assigned to the Farmers’ State Bank of New London to 
secure a loan to Rusch; that the policy contained a loss payable clause providing 
that loss, if any, be payable to Frank Rusch andEmma Rusch, his wife, or survivor 
and to the Farmers’ State Bank, New London, Wis., as mortgagee: that on January 
13, 1933, Wm. J. Jernicke and his wife quitclaimed the premises to “Frank Rusch 
and Emma Rusch, his wife, with right of survivorship * * * of New London, 
Wisconsin ;” that on January 13, 1933, Zernicke assigned his interest in the insur- 
ance policy to Frank Rusch and Emma Rusch, his wife, with right of survivorship; 
that on the same day the Hartland Farmers’ Mutual Fire Insurance Company 
consented to the assignment by indorsement on the back of the insurance policy; 
that the Richmond Farmers’ Mutual Insurance Company and the Hartland Farmers 
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Mutual Insurance Company consolidated under the name of Hartland Richmond 
Town Insurance Company; that a notice of assessment dated September 11, 1933, 
payable November 1, 1933, was mailed to the Farmers’ State Bank of New London; 
that one was mailed to route 3, Bonduel, Wis., and addressed to either Frank 
Rusch or to Frank and Emma Rusch; that the property destroyed amounted to 
$4,500; and that the fire occurred on December 22, 1933. . 

It is established that prior to the purchase of the farm by Zernicke, and about 
1918, Frank Rusch and his wife made their home first in Appleton, and later in 
New London; that they did not return to the farm to live until November 1, 1933; 
that their usual post office address for upwards of fifteen years prior to November 
1933, was New London, Wis.; that when defendant changed the name of the 
assured from William Zernicke to Frank Rusch and Emma Rusch, his wife, it 
struck out the former’s name from the policy register and inserted in lieu thereof 
the words: “Frank Rusch and Emma Rusch, with right of survivorship”; that 
William Zernicke received his mail under the following address, “William Zernicke, 
Bonduel, Wis., Route 3”; and his address was so listed in the policy register; 
that the company made no inquiry at the time it consented to the transfer of 
the policy as to the place where Frank Rusch and Emma Rusch, his wife, lived, 
or the address where they could be reached by mail; that some time after the 
assessment was due the notice was received by Frank Rusch; that the letter had 
been left in the mail box of a neighbor and was carried by him to the Rusch 
farm; that Frank Rusch gave no one any instructions where to send his mail 
other than to his post office address at New London; that: ; 

“The secretary of the defendant Company, did shortly after the levy of said 
assessment, send a notice directed to Frank Rusch, Bonduel, Wisconsin, Route 
No. 3.” 

That: “The notice so addressed to Bonduel, Wisconsin, Route No. 3, did not 
come into the hands of Frank Rusch until after the fire.” 

That: “No notice of any kind of said assessment was mailed to Frank Rusch 
and Emma Rusch, his wife, or either of them at New London, Wisconsin which 
was their usual post office address for the past fifteen years.” 

That: “No notice of any kind was mailed to Emma Rusch at any place.” 

That: “The notices sent were insufficient to arouse a forfeiture because not 
properly sent by mail properly addressed to the usual place of abode of Frank 
Rusch and Emma Rusch, his wife.” 

The defendant brings this appeal. 

\dolph P. Lehner and Lehner & Lehner, all of Oconto Falls, for appellant. 

Eberlein & Larson, of Shawano, for respondents. 

FAIRCHILD, Justice. 

It is conceded that the assessment due November 1, 1933, was not paid. It was 
considerably past due at the time of the fire, after which tender of payment was 
made. If this failure was due to the fault of those obligated to give notice of the 
assessment, then the right of respondents to the insurance is not defeated by their 
failure to pay at the time specified. A member of a town mutual insurance com- 
pany is dependent upon a notice for knowledge of the sum due from him to his 
company. The time and amount of an assessment depend upon contingencies over 
which the member has no control, and of which he never has, independent of the 
notice, sufficient information to enable him to determine when the assessment will 
be made. An obligation rested upon the appellant to give notice of the assessment 
as a condition precedent to forfeiture, or to depriving the respondents of the 
benefit of their insurance. Appellant wa’ required, within 30 days after levying 
the assessment, to notify respondents thereof, and the amount due thereon. Notice 
must be by letter or post card sent to the usual post office address of the assured. 
Section 211.05 (13). The necessity for giving such a notice positively exists 
under the statutes. The appellant was therefore under a duty to provide itself 
with information to enable it to comply with this requirement. It must follow 
from this, that, in order to have performed its duty in this particular, the appellant 
was bound to secure the address of respondents in the first instance. The insured’s 
usual post office address is fixed by statute as the place to which the notice is 
to be sent. Experience has demonstrated that a notice mailed to that destination 
Serves its purpose, for in the vast number of cases it reaches, in season, the one 
who is obliged to pay the assessment. Good practice suggests, and the law implies, 
the necessity of securing that information and making a proper record thereof 
by the insurance company. This, of course, does not require a constant inquiry 
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of a member concerning his correct address. The one given at the time of the 
acceptance of a member would naturally continue to be a sufficient address until 
he notified the company of his having changed it. In this case the appellant made 
no effort to ascertain the respondents’ usual post office address, and according to 
the evidence of its secretary, did not know what it was. Respondents became the 
owners of the farm on which they had for some time held a mortgage, but their 
address during the period of time material here was New London, Wis. Appellant 
merely substituted respondents’ names for that of Zernicke in its policy and record, 
but did nothing in the way of preparing itself to comply with its duty to give 
them the notice the law required of it. 

A number of reasons why respondents should not be held to have forfeited 
their rights to the benefit of the fire insurance policy have been advanced, but 
because of the conclusion reached that the notice did not come to respondents 
until after the fire, and that this resulted from default on the part of appellant, 
it is unnecessary to consider the other questions raised. 

Appellant urges, against the conclusion just stated, that the address in the 
original policy issued to Zernicke which was “Bonduel, Route 3,” prevails until 
changed by amendment, and argues that “fire insurance insures fixed location not 
transitory individuals.” The consent of appellant to the assignment of Zernicke 
to respondents resulted in a new contract of insurance with new parties. These 
are the ones to whom appellant was bound to give notice of future assessments. 
It could readily have complied with the plain implications of the law and learned 
the address of these new members who for many years resided at New London, 
Wis. During all the time that Zernicke was carrying the insurance, the company 
had a record of the fact that “loss or damage, if any, under this policy, shall 
be payable to Frank Rusch and Emma Rusch, his wife, or survivor, and to the 
Farmers’ State Bank, New London, Wisconsin, as their interest may appear.” 
When the appellant consented to the assignment of the insurance, the Ruschs 
succeeded to the interest of Zernicke under the policy. The responsibility of 
paying assessments then rested upon them, but they could not be expected, and 
they were not required, to pay such assessment without notice thereof. Appellant’s 
failure to give respondents notice of the assessment, as required by statute and 
by the terms of the policy, defeats the claim that a forfeiture by respondents 
had taken place. The proper judgment was entered below. 

Judgment affirmed. 
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CHATEAUGAY ORE & IRON CO. v. EASTERN TRANSP. CO. No. 14479. 
District Court, E. D. New York. Oct. 10, 1935. 
12 Federal Supplement 753. 
INSURANCE. : 

Barge owner who took out insurance on cargo for account of “whom it may 
concern” had insurable interest and was covered by the cargo policy. 

(For other cases, see Insurance, Dec. Dig. §§ 115[8], 156[4].) 

In Admiralty. Libel by the Chateaugay Ore & Iron Company against the 
Eastern Transportation Company. On exceptions to articles in the answer and 
interrogatories. 

Exceptions overruled. 

Platow, Lyon & Stebbins, of New York City, for libelant. 

Foley & Martin, of New York City, for respondent. 

Moscowl'z, District Judge. 

Motion for reargument granted. Ljibelant’s exceptions from the eighteenth 
to the twenty-second articles inclusive of respondent’s answer and respondent’s 
interrogatories are overruled upon the authority of The John Russell (C. C. A. 2) 
68 F.(2d) 901, 902, which holds that “insurance carried for the account of ‘whom 
it may concern’ covers any one having an insurable interest in the insured property 
at the time of the happening of the loss,” and that a barge owner has “an insurable 
interest in the cargo.” The fact that the barge owner paid for the insurance was 
held to be persuasive that he intended to protect the boat against cargo damage, and 
inasmuch as the barge owner had an insurable interest in the cargo, the underwriter, 
having protected him by its policy issued for the account of “whom it may concern,” 
was barred from bringing suit against the barge owner for damage sustained to the 
cargo. 

Under the nineteenth to twenty-second articles of the answer herein, respondent 
alleges that it caused the cargo to be insured and paid the cost of the insurance 
which was issued for the account of “whom it may concern.” As barge owner, 
respondent had an insurable interest in the cargo, and having such insurable interest, 
it was covered by the insurance on the cargo carried for the account of “whom it 
may concern.” ‘The allegations thereof must be held to be sufficient. The fact that 
in The John Russell, supra, there was an agreement between shipper and carrier 
that the insurance was to be carried for the account of “whom it may concern” does 
not distinguish the case. The liability of the barge owner to the underwriter was 
dependent upon the insurance contract and not upon the charter agreement. 

Settle order accordingly. 


HINKLE et al. v. GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 13, 1935. 


283 New York Supplement 870. 
INSURANCE. 

Under statute providing that policy against damage to property caused by 
“vehicle drawn, propelled or operated by any motive power” must provide that 
insurer would be liable to person damaged if insured could not pay because of 
insolvency, quoted phrase held to include tugboat, and hence insurer was liable for 
property ‘dam: uge caused by negligent operation of insured’s tugboat, although policy 
did not contain required provision (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Johnston, J., dissenting. 

Action by Wilfred L. Hinkle and Frank H. Finlayson, copartners, trading under 
the firm name and style of Hinkle & Finlayson, against the Globe & Rutgers Fire 
Ins ——— Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Argued before Lazansky, P. J., and Carswell, Tompkins, Davis, and Johnston, 


H. H. Nordlinger, of New York City (Morris Cooper, Jr., of New York City, 
on the brief), for appellant. 

A. V. Cherbonnier, of New York City (Robert S. Erskine, of New York City, 
on the brief), for respondents. 

Per Curiam. 
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Plaintiffs’ property was damaged through the negligent operation of a tugboat 
whose owner was insured by defendant against property damage in the operation of 
the tug. The policy contained no provision of liability on the part of defendant in 
the event that the tugboat owner failed because of insolvency to pay a judgment 
obtained because of negligence in the operation of the tugboat. Section 109 of the 
Insurance Law requires that no insurance policy against loss or damage to property 
caused by any vehicle drawn, propelled, or operated by any motive power shall be 
issued unless it shall contain a provision that the insurance company will be liable to 
the person whose property has been damaged if, because of insolvency, the assured 
cannot pay. It was held by the trial court, on a motion for judgment on the plead- 
ings and for summary judgment in favor of plaintiffs, that the words “vehicle drawn, 
propelled or operated by any motive power” included the tugboat operated by the 
assured. 

Orders and judgment affirmed, with $10 costs and disbursements. 

Lazansky, P. J., and Carswell, Tompkins, and Davis, JJ., concur. 

Johnston, J., dissents, with the following memorandum: 

I dissent and vote to reverse both orders and the judgment, to grant defendant's 
motion, and to deny plaintiffs’ motion. I do nat believe the word “vehicle” as used 
in section 109 of the Insurance Law includes a vessel or tugboat, nor do I believe 
than Hansen v. Continental Ins. Co. of City of New York, 262 N. Y. 136, 186 N. E. 
420, relied upon by Lewis, J., is applicable. 


MIAMI JOCKEY CLUB v. UNION ASSURANCE SOCIETY, Limited. 
No. 2186-M-Civil. 
District Court, S. D. Florida. Nov. 13, 1935. 
12 Federal Supplement 657. 
2. INSURANCE. 


Intention of parties to insurance policy must be gathered from policy as a 
whole. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. : aes ; Eee 

Court has no power to enlarge or restrict, by artificial construction, liabilities 
and benefits under insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. ; 

Intent of insurance policy, as gathered by reasonable construction of its 
provisions, controls. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE. | 5 ; ee 

Insurance policy carried by armored truck service company teld liability 
policy on which party sustaining loss of money intrusted to company could not 
sue insurer alone before recovery of judgment against assured. . ; 

The policy was a liability policy because, although it recited that it 

was for the account of whom it might concern, policy stated that loss, 

if any, was payable to assured or order, and that it was the intent of 

the policy to cover legal liability of the assured whether as common 

or private carrier for loss of, or damage to bullion, gold, silver, platinum, 

coin, and paper money. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Action by Miami Jockey Club against Union Assurance Society, Limited. 
On demurrer to defendant’s pleas. 

Order in accordance with opinion. ; 

McKay, Dixon & De Jarnette and James Dixon, all of Miami, Fla., for plain- 
tiff. 

Evans, Mershon & Sawyer, Herbert S. Sawyer, and W. O. Mehrtens, all 
of Miami, Fla., for defendant. 

Ritrer, District Judge. ; 4 
_ This is an action at law brought by Maimi Jockey Club directly against the 
insurance company upon an insurance policy that the insurance company had 
issued to Rolfe Armored Truck Service, Inc. It was alleged in the declaration 
that a certain sum of money was lost in transit from the offices of the plaintiff 
in Dade county, Fla., to the First National Bank of Miami while in the custody 
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of the assured. The defendant interposed a demurrer to plaintiff’s declaration, 
which demurrer was overruled. The defendant then filed eight pleas and the 
plaintiff demurred to seven of them. Attorneys for the defendant then sought 
to visit that demurrer back upon the declaration. 

[1] After a careful examination of the declaration and the issues raised, I 
am of the opinion that the demurrer to the declaration should have been sus- 
tained, and now upon the demurrer to the pleas, the demurrer will be visited 
back “ose the declaration. Richmond Trust Co. v. Charlotte County (D. C.) 
300 F. 121. 

The vital question in this case is whether the insurance policy is one upon 
property or legal liability. The plaintiff contends that it is a property policy, 
and the plaintiff, which had a contract for carriage with Rolfe Armored Truck 
Service, Inc., claims the right to sue the defendant, Union Assurance Society, 
Ltd., which issued a policy of insurance to Rolfe Armored Truck Service, Inc., 
a copy of which is set out in the declaration. The plaintiff claims that money 
turned over for transportation to Rolfe Armored Truck Service, Inc., was never 
delivered, and that inasmuch as the policy covers money, it has the right to 
sue the insurance company direct on that policy because the policy does insure 
Rolfe Armored Truck Service, Inc., “For Account of whom it may concern.” 

The defendant claims that the plaintiff has no cause of action because the 
policy is a liability policy existing between the defendant and Rolfe Armored 
Truck Service, Inc., for the sole protection of the assured, and that before plaintiff 
has any cause of action, it must establish liability for its loss against the Rolfe 
Armored Truck Service, Inc., and that the defendant is liable to the Rolfe Armored 
Truck Service, Inc., and not to the plaintiff. 

[2-4] An examination of many authorities leads to the fundamental principle 
that the intention of the parties must be ascertained from the policy considered as 
a whole. The court has no power to enlarge or restrict, by artificial construction 
of the policy, the liabilities and benefits thereunder. Intent is the meat of the policy, 
and when that can be gathered by reasonable construction of the provisions, the 
court need go no further. 

[5] The policy set forth in the declaration recites, in addition to the clause 
heretofore stated, “Loss, if any, payable to Assured or order.” And the conditions 
of the same are: “5. It is the intent of this Policy to cover the legal liability of the 
Assured, whether as common or private carriers and whether assumed by contract 
or otherwise, for loss of or damage to property as described in paragraph one, 
from any cause whatsoever, including any act or omission of any employee of the 
Assured.” 

And referring back to paragraph 1, we find the liability as follows: 

“On Bullion, Gold, Silver and Platinum; Coin and Paper Money, * * * (all 
hereinafter referred to collectively as ‘Property’).” 

“6. In case of loss, such loss to be paid within fifteen days after proof of 
loss and in case of loss or misfortune, it shall be lawful and necessary to and for 
the Assured to sue, labor and travel for, in and about the defense, safeguard and 
the recovery of the property without prejudice to this insurance at the expense of 
this Company; and upon payment of any loss under this Policy this Company shall 
be subrogated to that extent to the interest in the property lost with respect to which 
the claim against the Assured arises.” 

“7. The Company’s liability to the Assured under this Policy, is limited to One 
Million ($1,000,000) Dollars * * *.” 

_ “9. It is understood and agreed that in the event it becomes necessary in case 
of emergency for the Assured to hire a taxicab, truck or other conveyance in order 
to complete a delivery of insured property, this Policy shall cover the latter whilst 
being transported in such coveyance, it being understood that the crew of the 
Assured’s own car will be transferred to the hired vehicle.” 

_ I do not see how any other conclusion can be reached from a careful considera- 
tion of this policy than that it is a liability policy, that is, it covers as between the 
defendant and the Rolfe Armored Truck Service, Inc., the liability of the latter for 
loss or damage to the property in section 1 aforesaid, to any one having service 
arrangements with the said Rolfe Armored Truck Service, Inc. 

_The phrase, “To whom it may concern,” cannot be taken alone as giving the 
plaintiff the right to sue. It must be considered in reference to the whole policy. 
lhe cases, holding policies to be property policies under the aforesaid words, do not 
apply in this case. 
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If the policy had had any reference to the owners of the property lost as being 
covered, it might be considered a property policy; but such reference or construc- 
tion is not applicable to this policy. Lowery v. Connecticut Fire Ins. Co. (C. C. A.) 
70 F.(2d) 324. 

The declartion in this case fails to show it is within the terms of the policy 
and discloses a claim against the Rolfe Armored Truck Service, Inc., which has 
not been adjudicated. When it establishes liability, it may come within the coverage 
of the policy. It has not made the Rolfe Armored Truck Service, Inc., a party 
defendant in this case. It has no insurable interest in the policy which entitled it 
to sue. 

I therefore overrule the demurrer to the pleas, which in effect holds that the 
declaration does not state a cause of action. 
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AUTOMOBILE 


AMERICAN FIDELITY & CASUALTY CO. v. WERFEL. 3 Div. 146. 
Supreme Court of Alabama. Nov. 21, 1935. 
Rehearing Denied Dec. 12, 1935. 
164 Southern Reporter 383. 
1. INSURANCE. 

Punitive damage assessed against taxicab operator for injury sustained by pas- 
senger was liability imposed by law, and was within coverage of policy indemnifying 
against loss from liability imposed by law for bodily injuries caused by operation of 
taxicab, if injury was covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 

Punitive damages assessed against taxicab operator for injuries sustained 
within city limits, by passenger in taxicab which was not subject to jurisdiction of 
Public Service Commission, was covered by policy which indemnified against loss 
from liability for injuries imposed by law upon operator of taxicab used in city, 
notwithstanding that passenger’s destination was beyond city limits (Gen. Acts 1931, 
p. 303). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Suit in equity (under Code 1923, §§ 8376, 8377) by Joseph Werfel, a minor 
suing by his father and next friend, Jacob Werfel, against the American Fidelity & 
Casualty Company and another. From a decree for complainant, the named respond- 
ent appeals. 

Affirmed. 

John S. Tilley, of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Brown, Justice. 

The equity of the bill and the sufficiency of its averments on the points of 
attack by the defendant’s demurrer were sustained on the former appeal. American 
Fidelity & Casualty Co. v. Werfel et al., 230 Ala. 552, 162 So. 103. 

After the affirmance of the decree on demurrer in the appeal just mentioned, 
Graham, the judgment debtor, made no further appearance, but suffered a decree 
pro confesso to be eutered against him. 

The other defendant, Graham’s insurer, filed an answer asserting two grounds 
of defense: First, that punitive damages were included in the recovery against 
Graham in the action at law, and such damages were not within the contemplation 
of the parties in entering into the insurance contract; and, second, that the injury 
suffered by the complainant was not within the coverage of the policy. 

The obligation of the policy, the asserted basis of appellant’s liability, is “To 
indemnify the assured * * * against loss from the liability imposed by law upon 
the assured arising or resulting from claims upon the assured for damages by 
reason of the ownership, maintenance or use of any of the automobiles or motor 
vehicles as enumerated and described in Statement VI of the schedule of statements 
only while operated for the purposes stated and subject to the limitations in State- 
ment VIII of said schedule, to an amount not exceeding the limits hereinafter stated 
in Statement IV of said schedule, if such claims are made on account of injury to 
persons: (1) Bodily injury or death suffered by any person or persons, other than 
the assured or his employees excluded herein, as the result of an accident occurring 
while this policy is in force; including such first medical aid as shall be imperative 
at the time of any such accident.” (Italics supplied.) 

The evidence is without conflict that the judgment recovered against Graham 
was for a personal injury inflicted on the complainant by a motor vehicle used by 
Graham in the transportation of passengers for hire on a public street in the city of 
Montgomery; that said vehicle was ordinarily operated as a taxicab within the 
corporate limits of Montgomery, but on the occasion of the injury, the passengers 
then in transit were destined to a point outside the corporate limits, a distance of 
one mile to a mile and one-half. \ 

_ It also appears that the insurance policy was issued to Graham and filed by him 
in pursuance of the provision of an ordinance of the city of Montgomery requiring 
such insurance or a bond as a prerequisite of a permit and license to operate said 
motor vehicle within the corporate limits of the city of Montgomery as such taxicab. 
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The purpose of the ordinance is clearly stated in its caption: “Providing for 
and requiring each and every person, firm, association, partnership, agency, trustee 
or corporation operating a taxicab for hire in the City of Montgomery to post and 
file with the City Clerk an indemnity bond or indemnity insurance policy for the 
protection of passengers and the public against injury to person or property proxi- 

mately caused by negligence of such person, firm, association, partnership, agency, 
trustee or corporation, or the servant, agent, or employee of any of them pat the 
operation of such taxicab; and making it unlawful to operate a taxicab in the City 
of Montgomery without the filing of such bond and without the same being approved 
by the City Clerk.” And in the body of the ordinance it is provided that the bond 
or indemnity insurance “shall contain a provision that it is for the benefit of and 
subject to suit or action thereon by any person, firm, association, partnership, agency, 
trustee or corporation who shall sustain actionable injury or loss protected thereby, 
notwithstanding any provision in said bond or policy to the contrary.” 

[1] Now, to deal with appellant’s first contention: If the recovery against Gra- 
ham included punitive damages assessed for the personal injury inflicted, this was 
a liability imposed by law and within the coverage of the policy, if the injury itself 
was covered by the policy. Franklin v. Georgia Casualty Co. et al., 225 Ala. 58, 
141 So. 702; Indemnity Company of America v. Bollas, 223 Ala. 239, 135 So. 174. 

Appellant relies on the provisions of the policy above set out, in connection with 
the following condition stated under the heading of “Exclusions” 

“(C) This policy does not cover any loss arising or resulting from an accident 
occurring while any of said automobiles are being driven, manipulated or used 
* * * (5) elsewhere than within the territorial limits as provided, or for any 
purpose other than specified in Statement VIII of the schedule.” 

Statement VIII: “The above described automobiles and motor vehicles are and 
will be used only for Taxicab purposes, and will be operated as follows: within 
the City of Montgomery, Alabama, and this insurance covers no other use or 
operation.” 

It is conceded that the provisions of the city ordinance are to be read into the 
policy, and appellant insists that the provision of section 2 of the ordinance that, 
“The term ‘taxicab’ as herein used, shall embrace and include all automobiles and 
other vehicles of like construction and operation, employed in the carriage of pas- 
senyers for hire on the public streets and highways within the City of Montgomery, 
Alabama, but shall not include any common carrier or passenger coming under the 
regulation and supervision of the Alabama Public Service Commission,” is control- 
ling. (Italics supplied.) 

Appellant’s insistence is that the character of the vehicle is to be determined 
by the destination of the load of passengers being ¢arried, and when this is taken 
into account it is clear that the vehicle itself, at the time of the injury of plaintiff, 
was not being used “for taxicab purposes * * * within the City of Mont- 
gomery.” In support of this contention, appellant cites the following cases: Inter- 
state Casualty Co. of Birmingham v. Martin et al. (Tex. Civ. App.) 234 S. W. 710; 
Connell v. Commonwealth Casualty Co., 96 N. J. Law, 510, 115 A. 352; Sculthorpe 
v. Commonwealth Casualty Co., 98 N. ‘ Law, 845, 121 A. 751; Port Blakely Mill 
Company et al. v. Springfield Fire & Marine Insurance Company, 56 Wash. 681, 
106 P. 194, 28 L. R. A. (N. S.) 593. 

In the Texas case feet above cited, the suit was on a bond required by a city 
ordinance covering an automobile in jitney service “on a certain specified city route, 
and the death was caused by the automobile “two blocks away from and off the 
specified route, while the automobile was not being operated in the jitney service. 
It was held that “the provisions of the ordinance, license, and bond authorizing the 
use of the automobile on the specified route constituted a limitation on the promise 
to pay.” (Italics supplied.) 


We do not question the soundness of that pronouncement, but it sheds but little 
light on the controversy presented on this appeal. 


The clear purpose of the city ordinance was to protect persons in the use of the 
public streets, and to require persons engaged in the business of transporting pas- 
sengers for hire to indemnify them against loss or injury from the negligent or 
wrongful conduct of such carriers, their agents or servants. 


[2] The injury in the instant case occurred on a street within the corporate 


limits to complainant while in the lawful use of the street, and the vehicle causing 
the injury was not within the influence of the Motor Carrier Act (Gen. Acts 1931, 
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p. 303) and subject to the jurisdiction of the Public Service Commission. Hood v. 
State, 230 Ala. 343, 162 So. 543. 

In the two New Jersey cases above cited, the defense that the injury was not 
within the coverage of the policy was denied and a recovery sustained. 

The Washington case deals with the question of forfeitures, and we do not 
regard it as an apt authority. 

' [3] Taking the contract as a whole as constituted of the writing termed the 
policy and the ordinance, we are clear to the conclusion that the complainant’s 
injury is within the coverage of the policy. 

The decree of the circuit court is in accordance with these views, and is due 
to be affirmed. It is so ordered. 

\ firmed. 

Gardner, Bouldin, and Foster, JJ., concur. 


CASUALTY RECIPROCAL EXCHANGE OF KANSAS CITY, MO. v. 
BOUNDS. No. 4—4057. 
Supreme Court of Arkansas. Dec. 2, 1935. 
Rehearing Denied Jan. 13, 1936. 
88 Southwestern Reporter (2d) 836. 
1. INSURANCE. 

Statute requiring that liability policy indemnifying against loss sustained by 
insured for damages to third person should contain provision that injured person 
should be entitled to maintain direct action against insurer for amount of judgment 
rendered against insured held to provide for direct cause of action against uincor- 
porated insurance company issuing policy in view of preceding section of statute 
providing for such remedy against insurance corporations (Acts 1927, p. 667, §§ 
1 2). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Indemnity policies issued by unincorporated reciprocal indemnity association 
held not exempted from general insurance laws under provision of reciprocal insur- 
ance statute that no law relating to insurance should apply to exchange of such 
indemnity contracts (Crawford & Moses’ Dig. § 6056). 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

3. INSURANCE. 

Unincorporated reciprocal indemnity association held “insurance company” 
within statute providing that person injured by holder of indemnity policy should 
be entitled to maintain direct action against insurer, notwithstanding provision of 
policy that no action should lie against insurer unless brought by insured to recover 
for moneys actually paid in satisfaction of judgment (Crawford & Moses’ Dig. 
§§ 6045-6057; Acts 1927, p. 667). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action by Joe Bounds against the Casualty Reciprocal Exchange of Kansas 
City, Mo. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

Warner & Warner, of Fort Smith, for appellant. 

Partain & Agee, of Van Buren, for appellee. 


JENSEN v. EUREKA CASUALTY CO. et al. Civ. 9489. 
District Court of Appeal, Second District, Division 1, California. Dec. 18, 1935. 
52 Pacific Reporter (2d) 540. 
1. INSURANCE. 


Violation by insured of co-operation clause in liability policy, where insurer is 
substantially prejudiced thereby, is valid defense in action by person injured, 
provided insurer diligently and in good faith complies with terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Finding, in action by person injured against tort-feasor’s liability insurer, that 
there was no violation by insured of co-operation clause of policy, held justified 
under evidence, notwithstanding inability to locate insured, who was a traveling 
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salesman at time when deposition was desired six or eight months after action 
was filed. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Superior Court, Los Angeles County; Bertin A. Weyl, Judge. 

Action by Andy Jensen against the Eureka Casualty Company and another. 
Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Lee A. Solomon, of Los Angeles, for appellants. 

Doran, Justice. 

One G. I. Abroms was a policyholder of appellant the Eureka Casualty Com- 
pany. In an action for damages, resulting from a collision in which Mr. Abroms 
was involved, a judgment was obtained against him. The plaintiff in that action 
then made demand of the Eureka Casualty Company for payment of the judgment, 
which demand was refused; the present action followed, in which plaintiff pre- 
vailed, and defendant company appeals from the judgment. 

The policy issted by appellant contained the following clause: “(16) Report of 
Accident, Claim and Suits, and Cooperation of Assured: Upon the occurrence of 
any loss or accident covered under Section 11 hereof, and irrespective of whether 
any injury or damage is apparent at the time, the Assured shall give immediate 
written notice to the company at its office in Los Angeles, California, or to the 
Authorized Representative who issued this policy, with the fullest information 
obtainable at the time. If a claim is made on account of any such accident the 
Assured shall give like notice thereof immediately after such claim is made, with 
full particulars. If thereafter any suit is brought against the Assured to enforce 
such claim, the Assured shall immediately forward to the Company every. summons 
or other process as soon as the same shall have been served; Whenever requested 
by the Company, the Assured shall aid in effecting settlement, securing information 
and evidence, the attendance of witnesses and in prosecuting appeals, and at all 
times render all possible co-operation and assistance (not pecuniary) * * *.” 

The opening statement of appellants’ brief presents the question raised by this 
appeal as follows: “Practically none of the facts were disputed and the whole 
question presented is one of law upon the circumstances herein; that is, the court 
is here called upon to determine whether the policyholder herein complied with 
the conditions of the policy so as to permit the plaintiff to recover against the 
company and its successor on that policy or whether the failure of the assured 
constituted a breach of the conditions and prejudiced the rights of the company 
to such extent that there is no responsibility upon the part of the carrier.” 

Under the heading “argument,” the same brief contains the following declara- 
tion: “The whole question that follows, therefore, is whether the defendant here, 
through its agents and attorney, expended all the efforts that a reasonable, careful 
and prudent person would have used to locate another and if having done so they 
are to be held liable for the disappearance of the person on whom they were 
obliged to rely. Also whether the trial court was, in the face of the uncontradicted 
evidence given for the defendant, justified in making its finding number V.” 

In finding No. V, the court found that it was not true that said G. I. Abroms 
failed, neglected, or refused to perform the said conditions or any of them upon 
his part to be performed. 


Respondent filed no brief. 


The accident above referred to occurred September 13, 1929. The action for 
damages against Mr. Abroms was’ filed a few days after the accident. The answer, 
vertified by Mr. Abroms, was filed September 28, 1929. The trial was delayed at 
the request of plaintiff and with consent of defendant, until the summer of 1932; 
judgment being entered July 23, 1932. Upon this judgment the present action is 
based. 

[1] That the violation of the co-operation clause of such an insurance policy 
by the assured, where the insurer is substantially prejudiced thereby, is a_ valid 
defense, is well settled. Hynding v. Home Accident Ins. Co., 214 Cal. 743, 7 P.(2d) 
999, 85 A. L. R. 13. This rule, however, must be interpreted to assume that the 
insurer, diligently and in good faith, has complied with the terms and conditions 
2" policy. Pigg v. International Indemnity Co., 86 Cal. App. 671, 261 P. 486, 


[2] The evidence and record reveal that on the day of the accident Mr. Abroms 
appeared at appellant’s office and made a report of the accident; that when he was 
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served with the complaint and summons he delivered them to appellant; that by 
occupation he was a traveling salesman and gave as his address the Alexandria 
hotel; that he responded promptly to the notice, sent to that address, to appear and 
verify the answer; that the case thereafter was set for trial and later went off 
calendar; that six or eight months after the action was filed when plaintiff's 
attorney desired to take Mr. Abroms’ deposition, it was learned that he had gone. 

It should be noted that the evidence reveals further that when Mr. Abroms 
called to verify the answer, the witness Letts, adjuster for the company, testified: 
“IT asked him where we would be able to get in touch with him when it was 
necessary to go to trial in this case, and at that time he gave me an address on 
Fuller street, * * * but he said ‘not to be sure about that address,’ because he says, 
‘I am at the Alexandria more than I am at home, and you can always get me by 
just phoning the hotel.’ ” 

The case at bar is somewhat analogous to the case of Pigg v. International 
Indemnity Co., supra; there the court, in referring to a similar situation, declared: 
“We may not say that under the evidence the court was not justified in concluding 
that the assured was not sufficiently advised by those whom the insurance carrier 
had employed to make his defense; that his going to Japan was in ignorance of 
any necessity for his remaining here until the trial, or in ignorance of the date set 
for the trial, or due to failure of counsel to advise him that it was necessary to keep 
in touch with the attorneys.” 

Certainly, in the instant. case, the evidence does not warrant the conclusion 
that Mr. Abroms willfully failed to lend further co-operation. The foregoing 
references to the evidence and the record represent the sum total of appellants’ 
activities in the premises; except that diligent effort was made to locate the 
traveling salesman after it was discovered that he was gone. Can the appellant 
escape responsibility, in the light of the record, because Mr. Abroms failed to do 
more? 

Appellants’ brief closes with the following paragraph: “We do not think that 
the law contemplates that the insurance carrier shall be responsible where the 
defendant takes no interest whatever in a lawsuit, or that the insurance carrier 


should be penalized under such circumstances where they have been definitely 


prejudiced by the failure of the assured to appear, as in this case.” Such argu- 
ment finds scant support in the evidence; but the finding of the trial court, that 
it was not true that said G. I. Abroms failed, neglected, or refused to perform the 


said conditions or any of them upon his part to be performed, is amply sustained 
by the evidence and under the law will not be disturbed on appeal. 
The judgment is affirmed. 


We concur: Houser, P. J.; York, J. 


SHERMAN v. O’SULLIVAN et al. No. 5134. 


Court of Appeal of Louisiana. Second Circuit. Dec. 13, 1935. 
164 Southern Reporter 343. 
INSURANCE. 


_ Under automobile liability policy obligating insurer to defend insured in suits 
for damages caused by operation of rented automobile, but providing that coverage 
did not include liability arising from operation of automobile by person other 
than renter or his “employee,” insured held entitled to require insurer to defend 
action for damage caused while automobile was being operated by companion of 
insured at his request and in his presence, although without pay; “employee” being 
used in policy synonymous with “agent” (Code Prac. art. 378; Act No. 55 of 1930, 
amending Act No. 253 of 1918). 
(For other cases, see Insurance, Dec. Dig. § 514%.) 


Rian from City Court of Shreveport, Parish of Caddo; David B. Samuel, 
Judge. 

Action by Henry A. Sherman against Mrs. M. A. O’Sullivan and another, 
wherein defendants answered denying liability and coupled therewith a call in 
warranty to the Continental Casualty Company. Judgment for plaintiff against 
defendants Mrs. M. A. O’Sullivan and another and for defendants Mrs. M. A. 


O'Sullivan and another against the Continental Casualty Company, and the Con- 
tinental Casualty Company appeals. 
Affirmed. 


Irion & Switzer, of Shreveport, for appellant. 
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Hussey & Smith and Craig, Bolin, Magee & Baucum, all of Shreveport, for 
appellees. 

Drew, Judge. 

Dr. H. A. Sherman filed this suit against B. L. Engel and Mrs. M. A. O’Sullivan 
for $286.50, for damages done to his automobile when it was run into by a car 
operated by defendants. 

Defendants answered, denying liability, and coupled therewith a call in war- 
ranty to the Continental Casualty Company, insurer of Engel against such acci- 
dents and damages occasioned thereby. 

The Continental Casualty Company filed an exception to the call in warranty, 
which exception of no cause of action was overruled below, and is again urged 
here. 

The case was submitted to the lower court on an agreed statement of facts, 
wherein it is admitted that Mr. Engel and Mrs. O’Sullivan are liable to Dr. Sher- 
man for the damage to his car, and the amount of damage is agreed to be $196.50, 
plus interest and costs. The agreed statement of facts is as follows: 

“It is admitted for the purpose of the trial of this case that an automobile was 
rented by B. L. Engel from the S & L Service & Storage Company, Inc., of 
Shreveport, on the night of April 14, 1934, for the purpose of filling an engage- 
ment with Mrs. M. A. O’Sullivan to go to a night club near Shreveport. It is 
admitted that the rental agreement was signed by Mr. B. L. Engel and that Mr. 
Engel requested that Mrs. O’Sullivan drive the car, and that in returning to 
Shreveport late that night while the car was being driven by Mrs. O'Sullivan, she 
collided with the parked automobile of Dr. Henry A. Sherman. 

“It is admitted that the rented car was being driven by Mrs. O'Sullivan at the 
time of the collision and that the total damage to Dr. Sherman’s automobile 
resulting from the collision amounted to $196.50, for which Mr. Engel and Mrs. 
O'Sullivan are responsible. 

“Tt is admitted that at the time of the collision Mrs. O’Sullivan was driving 
the car at the request of Mr. Engel who accompanied her. 

“Tt is admitted that she received no monetary compensation for driving the 
automobile, and did not work for B. L. Engel. 


“Tt is admitted that Mr. Engel paid a valuable consideration for insurance cov- 
ering the automobile and that the policy of the Continental Casualty Company filed 
in this case on January 25, 1935, is a true copy of the insurance policy issued to 
cover the rental of the said automobile and that said policy was in force at the 
time of the accident. 


“Tt is agreed that the total amount for which Mr. Engel and Mrs. O'Sullivan 
are responsible shall be $196.50, plus legal interest from judicial demand and 
cost, and it is agreed that judgment herein shall not be returned against Mr. Engel 
and Mrs. O’Sullivan until the court shall pass upon the liability of the parties 
called in warranty herein.” 


Under this agreed statement of facts, the issues are reduced to the question of 
liability of the Continental Casualty Company. It denies liability, relying entirely 
on the following provision of the contract of insurance: “This policy does not 
cover any liability of the renter or driver in respect of injuries, * * * while being 
operated or manipulated by any person other than the renter who signed the 
rental agreement, or his employee. * * * ” ; 

The lower court rendered judgment for plaintiff against the defendants, Engel 
and O’Sullivan, in the amount agreed upon as damages, and in favor of Engel and 
O’Sullivan against the insurer for a like amount. The insurance company perfected 
this appeal. 

The exception of no cause of action, we think, is without merit. The plain 
wording of the policy makes it the duty of the insurance company to defend for 
the assured any suit for damages on account of injuries or destruction of property, 
and to pay all costs of the defense. This is the contract between the insured and 
the insurer, and upon the failure of the insurer to live up to its contract; insured 
had the right to force it to do so by a call in warranty. Article 378, Code of 
Practice; Muntz v. Algiers & G. R. Co., 114 La. 437, 38 So. 410. 

Under Act No. 55 of 1930 (amending Act No. 253 of 1918), the plaintiff could 
have sued Engel, Mrs. O’Sullivan, and the insurance company, or he could have 
sued the insurance company alone. Plaintiff failed to sue the insurance company, 
and under the contract of insurance, the defendant rightfully called it in warranty 
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- defend the suit. The exception of no cause of action was correctly overruled 
by the lower court. 

A determination of the merits of the case depends upon the interpretation 
given to the word “employee,” as used in the said contract of insurance. The 
defense is highly technical. The policy was not issued due to any special quali- 
fications possessed by Mr. Engel as a driver. The word “employee,” as used in 
the policy, is used synonymously with “agent,” and the purpose of the clause is to 
prevent the insurer from becoming liable for an accident caused .by a driver 
using the car without the consent and out of the presence of Mr. Engel. If Mr. 
Engel had loaned the car to a third person and an accident had occurred, the 
insurer would not have been liable, but if he had employed a chauffeur to drive 
for him, it would have been liable. The fact that he secured a chauffeur, without 
pay, can make no difference. His companion was acting as chauffeur, at his 
request, and he was present in the car on the same seat with her. It is suggested 
in defendant’s brief that the reason Mrs. O’Sullivan drove the car was because Mr. 
Engel, a New York man, was under the impression that he would be violating 
the laws of Louisiana if he drove without a driver’s license. A very strict inter- 
pretation of the word “employee” might possibly be a bar to plaintiff's recovery, 
but when we consider an employee as an agent (which is the correct meaning of 
the word), we find that Mrs. O’Sullivan was Mr. Engel’s agent at the time and 
was driving with his consent, at his request and subject to his orders. The car 
was under the control of Mr. Engel as much as if a paid chauffeur had been 
driving. The mere fact that Mrs. O’Sullivan was driving without an agreement 
to be paid, could not bar the right of plaintiff to recover from the insurance 
company or the right of Engel to recover against the insurer. 

The judgment of the lower court is correct, and is affirmed, with costs. 


TUCK v. COMMERCIAL STANDARD INS. CO. OF DALLAS, TEX. No. 5090 
Court of Appeal of Louisiana. Second Circuit. Dec. 13, 1935. 
164 Southern Reporter 472. 
1. INSURANCE. 


Where automobile liability policy insured assured aganist damage to property 
of others as result of accident, and judgment recovered by third party against 
assured was uncollectible, third party could recover amount of judgment and costs 
from insurer (Act No. 55 of 1930, § 2, amending Act No. 253 of 1918, § 1). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. INSURANCE. 

\Vhere automobile liability policy insured assured against loss because of injury 
to any person in operation of automobile, and husband, whose wife was injured 
through negligent operation of such automobile, recovered uncollectible judgment 
against assured for wife’s medical expenses, husband could recover amount of judg- 
ment and costs from insurer, as against contention that suit should have been brought 
in wife’s name (Act No. 68 of 1902; Act No. 55 of 1930, § 2, amending Act No. 
253 of 1918, § 1). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

INSURANCE. 

Where statute authorizing injured person recovering judgment against insolvent 
assured, to maintain action within terms and limits of policy against insurer and 
policy limited liability to expense actually sustained and “paid in money,” petition 
against insurer which failed to allege that plaintiff had “paid in money” amounts for 
which he sued held not defective, where requirement of such allegation would defeat 
right intended to be bestowed by statute (Act No. 55 of 1930, § 2, amending Act No. 
253 of 1918, § 1). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. INSURANCE. 

Under automobile liability policy providing that insurer should be liable for 
immediate medical aid imperative at time of accident, insurer held liable for such 
expense, even though amount exceeded maximum coverage of policy, but insurer 
was not liable for additional medical treatment which exceeded maximum coverage 
of policy, when added to liability for injuries. 


(For other cases, see Insurance, Dec. Dig. § 435.) 





1124 ‘The Insurance Law Journal, Vol. 87 | May, 1936 


6. INSURANCE. 

Where statute authorized injured person recovering judgment against insolvent 
assured to sue insurer for collection of judgment, and policy provided that action 
should be brought within 12 months after cause of action arose, and suit for 
injuries in automobile accident was brought against assured and insurer within 12 
mouths’ period, but suit was dismissed as to insurer on exception of no cause of 
action, subsequent suit against insurer on uncollectible judgment rendered against 
assured held not barred by 12 months’ prescriptive period, since original suit inter- 
rupted running of prescriptive period (Act No. 55 of 1930, § 2, amending Act No. 
253 of 1918, § 1). 

(For other cases, see Insurance, Dec. Dig. § 622[5].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell, 
Judge. 

Suit by Henry D. Tuck against Commercial Standard Insurance Company ot 
Dallas, Tex. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Thompson & Thompson, of Monroe, for appellant. 

George W. Lester, of Monroe, for appellee. 

TALIAFERRO, Judge. 

The automobile of Robert G. Harmon, while being carelessly driven by his 
wife, collided with plaintiff’s car in the city of Monroe, La., causing damage to the 
car and personal injury to Mrs. Tuck. On September 8, 1932, he instituted suit 
against Mr. and Mrs. Harmon and their insurer, Commercial Standard Insurance 
Company of Dallas, Tex., to recover judgment for an amount sufficient to repair the 
damage to his car, and thereafter, by supplemental petition, sued for physicians’ 
bills necessarily incurred in treating Mrs. Tuck’s injuries. 

After the suit was tried in the lower court and appealed here, there was final 
judgment against Mrs. Harmon for $573.65, composed of $73.65 to cover damages 
to car, and $500 for physicians’ bills. An exception of no cause of action, inter- 
posed by the insurance company, and an exception of no cause or right of action, 
filed by Harmon, were sustained (see Tuck v. Harmon [La. App.] 151 So. 800), and 
as to them the suit was dismissed. A fi. fa. issued on this judgment May 17, 1934, 
was returned “nulla bona.” The present suit was then instituted by plaintiff against 
Harmon's insurer to recover judgment for said amount of $573.65, plus costs of 
$51.98, accrued in the former suit. He alleges that when the collision between the 
cars occurred (May 1, 1932), there was in effect a policy of public liability insur- 
ance on the car of Harmon, issued by defendant, wherein it was stipulated that said 
Harmon, and each adult member of his household, was insured against loss to the 
amount of $10,000, by reason of liability imposed by law upon him or them for 
damages on account of bodily injuries to any persons or damages to or destruction 
of property of others, while said policy was in force, arising from the negligent 
use, ownership, or maintenance of the car described therein; that said policy also 
carried a provision indemnifying said Harmon, and each adult member of his house- 
hold, against the payment of court costs incurred in any legal proceeding instituted 
thereon; that the indemnifying provision of said policy inured to the benefit of plain- 
tiff, or any other third person who might suffer any personal injury, loss, or prop- 
erty damage as a result of the negligent operation of the car covered thereby; and 
that as the judgment against Mrs. Harmon is uncollectible, he has the legal right 
to and does bring this suit directly against said insurer, under the terms of said 
policy and the laws of this state, to recover the amount of damages and loss sus- 
tained by him as a result of said collision, and as fixed by final decree of this court. 

Defendant filed an exception of no cause and no right of action, which was 
overruled. It then filed a plea of res judicata, which was based upon the judgment 
of this court in suit No. 4550, on its docket (151 So. 806); and also a plea of 
prescription of one year. These two pleas were not passed on below. Both are 
urged here. With reservation of all rights under the exception and pleas filed by 
it, defendant answered. Liability to plaintiff is generally and specially denied. No 
special defense is set up. 

From a judgment for plaintiff as prayed for, defendant appealed. 

Exception of No Right and No Cause of Action. 

If this exception is not well founded, rejection of it virtually decides the case 
on the merits. It is argued by exceptor that, regardless of the provisions of the 
policy which gave to third persons a right of action against the insurer for injuries, 
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etc., sustained by them on account of the negligent operation of the Harmon car, 
such provisions may not be availed of by Mr. Tuck who, it is argued, “does not 
proceed directly against the insurer company to recover of it what he claims to be 
due him, but seeks to recover for himself what he claims Mrs. Harmon, his judg- 
ment debtor, can recover from the insured under the terms and provisions of the 
policy issued to her husband as the designated assured.” 

The policy insures the assured: 

“Against Direct Loss or Expense arising or resulting from claims upon the 
assured for damages by reason of the ownership or maintenance of the automobile 
described in the Schedule of Statements and the use thereof for the purposes 
described in Statement 6 of the Schedule of Statements to an amount not exceeding 
the limits hereinafter stated, if i 

“Item 1. Bodily Injuries or Death, accidentally suffered or alleged to have been 
suffered by any person or persons (including any employee of the assured suffering 
injuries or death while engaged in the operation, maintenance or repair of the 
automobile described, or while engaged in the course of his employment, and, if 
the assured is an individual, excluding the husband or wife of the assured, members 
of the assured’s household and all persons within the first degree of kinship to the 
assured) as the result of an accident occurring while this policy is in force; pro- 
vided there is a specific premium in writing in Item 1 of the ‘Schedule of Coverage’ 
on the preceding page. The liability of the company under this Item 1 is limited to 
the amounts stated in Item 1 of the ‘Schedule of Coverage’ on the preceding page, 
but the company will, in addition to such limits, pay for the expense incurred by the 
assured for such immediate medical aid as shall be imperative at the time of an 
accident on account of which claim could be made under this Item 1. 

“Item 2. Damage to or Destruction of Property of Others, (except property 
of the assured or any employee of the assured, or property of others used by or in 
charge of the assured or any of the assured’s ‘employees, or property carried in or 
upon the automobile described herein) as the result of an accident occurring while 
this policy is in force; provided there is a specific premium charge made in writing 
in Item 2 of the ‘Schedule of Coverage’ on the preceding page. The liability of the 
company under this Item 2 shall not exceed the actual cash value of property 
destroved and/or the actual cost of suitable repairs to property damaged, and in no 
event shall exceed the amount stated in Item 2 of the ‘Schedule of Coverage’ on the 
preceding page. 

“Defense of Suits; Interest and Costs. In the event that loss or expense from 
the peril set forth in Item 1 and/or Item 2 is insured against hereunder, then as 
respects the peril or perils so insured against, the company will defend, in the name 
and on behalf of the assured, any suits for damages arising from such accidents as 
are covered by Item 1 and/or Item 2 of this policy, and will pay all costs taxed 
against the assured in any legal proceedings defended by the company, all interest 
accruing after entry of judgment (upon such part thereof not in excess of the limits 
of liability herein expressed and only up to the date of payment by the company of 
its share of such judgment) and all expense incurred by the company for investiga- 
tion, adjustment and settlement of claims.” 

The extended coverage clause of the policy is as follows: 

“Extended Coverage. If loss and expense from the perils set forth in Item 1 
and/or Item 2 is insured against hereunder, the company agrees that in addition to 
the assured named in this policy, such insurance as is granted under Item 1 and/or 
Item 2 shall be available, in the same manner and under the same conditions and to 
the same extent as it is available to the assured named herein, to any person or 
persons, except chauffeurs and domestic servants, while riding in or legally operating 
the automobile described in this policy, and to any person, firm or corporation legally 
responsible for the operation thereof; but only while it is being used for the pur- 
poses specified in Statement 6 of the ‘Schedule of Statements,’ and with the consent 
of the assured named herein or (if the named assured is an individual) of an adult 
member of his household who is not a chauffeur or domestic servant.” 

[1] Under this clause, direct loss to or expense incurred by any third person, 
as a result of the negligent operation of the Harmon car, by him or any adult mem- 
ber of his household, is recoverable from the insurer ; and a direct action therefor 
against the assured and insurer, or either of them, is made available by law to such 
third persons, to the same extent as is stipulated in favor of the assured quoad the 
insurer. Therefore, if the elements of loss and expense sued for by plaintiff fall 
within the coverage of the policy, particularly within items 1 and 2 of the “schedule 
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of perils,” above quoted, as an original proposition, he would be entitled to recover, 
Defendant challenges his asserted right in this respect. That plaintiff is entitled to 
recover for damage to his car is quite clear, under item 2 of the “schedule of perils.” 
His car was injured by the collision with the insured car, as a result of its negligent 
operation by Mrs. Harmon. This was conceded in the former suit, No. 4550 (151 
So. 806). 

[2] As regards the claim of $500 for medical expenses, defendant contends that, 
if there is liability at all on its part therefor, such liability arises from the “direct 
loss or expense” clause of item 1 of the “schedule of perils,” and is on all fours 
with the wife’s claim for personal injuries, and, therefore, she alone is authorized 
to sue for same. We agree with the position taken by defendant that the expense 
incurred for medical treatment given Mrs. Tuck is a direct loss or expense, within 
the conditions of the policy, but do not think the wife should have sued to recover 
the amount. The expense is a community obligation, and the husband, as head and 
master of the community, alone has the right to sue to recover same. The physi- 
cians who rendered the services would have no right to sue Mrs. Tuck therefor. 
Civ. Code, art. 2404: Coker v. Harper et al., 8 La. App. 402; Grantham v. Smith, 18 
La. App. 519, 132 So. 805, 810. 

Damages for personal injuries to wife are her separate property, and suit there- 
for must be instituted by her. Act No. 68 of 1902; Mitchell v. Dixie Ice Company, 
157 La. 383, 102 So. 497. 

Act No. 55 of 1930, § 2, amending Act No. 253 of 1918, § 1, provides that: 

“Any judgment which may be rendered against the assured, for which the 
insurer is liable, which shall have become executory, shall be deemed prima facie 
evidence of the insolvency of the assured, and an action may thereafter be main- 
tained within the terms and limits of the policy by the injured person or his or her 
heirs against the insurer company.” 

The amendment of 1930 gives to the injured person or his heirs the right, at 
his or their option, to directly sue the insurer alone, or both the assured and 
insurer, jointly and in solido. Plaintiff attempted to avail himself of the benefits 
of this amendment by impleading the assured and insurer in his original suit, but 
as it was dismissed as to the insurer on an exception of no cause of action, the status 
of his right as against it is as though the insurer had not been impleaded at all. 
This present suit clearly falls under the provisions of the 1918 act, as amended. 
This act unquestionably provides that when the assured, or an adult member of his 
household, only is sued and judgment rendered therein is found to be uncollectible, 
the cause of action against the insurer, held in abeyance during pendency of the 
suit, automatically develops in favor of the judgment creditor, because the act 
clearly states that an “action may thereafter be maintained” against the insurer 
“within the terms and limits of the policy.” The policy further provides: 

“Right of Recovery. Time Limit. No action shall lie against the company to 
recover any loss or expense under Section 1 of the Schedule of Perils unless the 
assured shall have fully complied with all the requirements hereof and unless such 
action shall be brought by the assured or his heirs or legal representatives for loss 
and/or expense actually sustained and paid in money by the assured after the 
amount thereof shall have been fixed and rendered certain either by final judgment 
against the assured after actual trial of the issue or by agreement between the 
parties with the written consent of the company, nor in either event unless such 
action be brought within 12 months (in Texas within 2 years and one day) after 
the payment of such loss or expense. 

“No action shall lie against the company for any loss or damage covered under 
Section 2 of the Schedule of Perils unless the assured shall have fully complied 
with all the requirements hereof, nor unless commenced within 12 months (In Texas 
within two years and one day) after a cause of action for the loss accrues.” 

[3] And learned counsel further contends that the petition is defective for the 
additional reason that it does not affirmatively disclose that plaintiff has “paid in 
money” the amounts for which he now sues. It is true no such allegation is in the 
petition. To sustain this position, we would have to read out of the.act that part 
of it which gives to the judgment creditor the absolute right to institute and main- 
tain suit against the insurer the moment the insolvency of the assured or judgment 
debtor is established. If the injured third person is compelled to pay the bills for 
which he sues, in such a case, before he can maintain suit against the insurer, then 
the right given him by the act may be, and often would be, rendered nugatory. 

The provision relied on by appellant, if given the effect contended for, would, 
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characterize the policy sued on as one of indemnity and not as one of simple insur- 
ance liability. The former indemnifies the assured against loss, and may uot be 
enforced until he has sustained actual loss; the latter is enforceable as soon as a 
cause of action arises. The distinction is quite important in those jurisdictions 
where no direct action is given by statute to a claimant to sue the insurer alone. 
The effect of our statute on this question is to abrogate the power, heretofore com- 
monly exercised by policy provisions, which permitted the insurer to require of the 
assured, or any third person suing on the policy, to allege and prove actual loss as 
a condition precedent to suit. 

[4] The statute does say that the judgment creditor may maintain action against 
the insurer after he has secured judgment against assured, “within the terms and 
limits of the policy,” but it seems to us that the “terms and limits” had in mind did 
not comprehend the right to abrogate the guarantee of a remedy to enforce a right 
founded on the policy provisions. If such interpretation should be given these 
words and their context, it would be in conflict with other parts of the statute. Such 
an interpretation should always be avoided when possible; a construction so as to 
harmonize and make effective all provisions of a statute is to be desired. See Ram- 
bin v. Southern Sales Company (La. App.) 145 So. 46. 

[5] It is further contended by defendant that the policy subjects it only to pay- 
ment for “immediate medical aid as shall be imperative at the time of the accident,” 
on account of which claim could be made under item 1, and that the bill sued for 
covers treatment to Mrs. Tuck for over five months. The period of the treatment 
is not disclosed from the petition, but it may safely be assumed that all the bill did 
not accrue from “immediate medical aid rendered at the time of the accident.” 


Our interpretation of the language of item 1 of the schedule of perils, quoted 
supra, touching this question, is that even though damages in the way of direct loss 
and expenses incurred on account of injuries, etc., caused from operation of the 
insured car, equal or exceed the maximum amount of coverage of the policy, yet 
the insurer would be responsible for charges for immediate medical aid as shall be 
imperative at the time of the accident. If the cost of additional medical treatment, 
when added to liability for injuries, etc., as fixed by judgment, exceeds the maximum 
liability under the policy, of course the excess is not recoverable of the insurer. 

The exception is overruled. 

Plea of Prescription. 

[6] This plea is buttressed upon the stipulations in the policy: (1) That no suit 
will lie against the insurer to recover loss or expenses under section 1 of the schedule 
of perils, unless such action be brought within 12 months “after the payment of 
such loss or expense”; and (2) as to damages covered by section 2 of said schedule 
of perils, within 12 months after a cause of action for the loss accrues. In support 
of this plea, it is argued that as the accident happened May 1, 1932, and the first suit, 
dismissed on an exception of no cause of action, amounted to nothing as a suit or 
interruption of prescription, and as the present suit was only filed on November 24, 
1934, more than 12 months have elapsed since the causes of action arose, and there- 
fore the plea is good. Such conventional stipulations limiting the time in which 
suits may be filed have been held to be effective between the parties. John Bonura 
& Co. v. So. Pac. Co., 2 La. App. 4, and cases there cited. 


The line of argument advanced by appellant, carried to its ultimate conclusion, 
when considering a policy of the kind sued on, would mean that when a third person 
elects .to sue the assured alone, for damages to property, and the case pends in court 
12 months and more before final judgment, he would lose the right to sue the 
insurer entirely, although the statute plainly gives him such right after prima facie 
case of insolvency of the assured is established in the manner prescribed by the 
statute. The cause of action for loss in such a case accrues the moment the extent 
of damage is known. It is not suspended to time the damage is actually repaired. 
We are sure the Legislature, in its efforts to facilitate and improve the position of 
one having a cause of action on such a policy, never intended that the rights and 
remedies therein provided could be so nullified by policy provisions prepared by the 
insurer. The relied on provision of the policy is in conflict with the act, in this 
respect, and must yield to it. 

Our construction of the 1930 act, supra, as relates to the right of a claimant to 
sue the insurer after judgment secured by him against the assured is found to be 
uncollectible, destroys the force of defendant’s contention; and, in addition, a suit 
against Mrs. Harmon, a joint and in solido obligor with the insurer, interrupted the 
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current of prescription quoad the insurer. 


I The plea is not well founded; it is 
denied. 


Plea of Res Judicata. 

[7] In our opinion, this plea is not good. In view of our opinion in the first 
suit filed by plaintiff (151 So. 806), the present suit contains the only effective judi- 
cial demand made against the insurer to recover the physicians’ bills involved herein. 
The amended petition to the first suit, we held, was wholly abortive, and should not 
have been allowed or considered by the lower court. Therefore, there is no judg- 
ment whatever as to this amount to form the basis of this plea. A demand was made 
in the first suit to recover of the insurer and other defendants the amount necessary 
to repair damages to plaintiff’s car, but an exception of no cause of action was sus- 
tained as to it, and the suit dismissed. The dismissal had the effect of a nonsuit. 
The judgment was in no sense a definitive one. The merits of the issue were not 
passed upon at all. 

Article 539 of the Code of Practice, on this subject, is as follows: 

“Final Judgments Defined—Force and Effect—Definitive or final judgments are 
such as decide all the points in controversy, between the parties. 

“Definitive judgments are such as have the force of res judicata,” 

“Judgment sustaining exception of no cause of action and plea of prescription 
was not a ‘final judgment’ within Code Prac. art. 539, defining definitive or final 
judgment as such as decide all points in controversy between parties, where it left 
undecided the main demand and hence would not support an appeal. 

“Interlocutory judgment, as defined by Code Prac. arts. 538, 539, will not support 
a plea of res judicata, as not being decisive of all points in controversy, and fact 
that judgment was signed does not change it from interlocutory to final judgment.” 
Feitel v. Feitel, 169 La. 384, 125 So. 280. 

This plea is overruled. 

Under the policy provision quoted above, plaintiff is entitled to recover costs 
accrued in his first suit, for which he is responsible. 

We are of the opinion the judgment appealed from is correct and, for the rea- 
sons herein given, it is affirmed, with costs. 


DUNCAN v. PEDARRE et al. No. 1520. 
Court of Appeal of Louisiana. First Circuit. Dec. 9, 1935. 
164 Southern Reporter 498. 
4. INSURANCE. 


Under automobile liability policy requiring immediate written notice of acci- 
dent, failure to give insurer notice until 8 months and 7 days after accident dis- 
charged insurer from liability to injured guest, notwithstanding that guest gave 
insured notice of injury 26 days after guest was aware of fracture of vertebra he 
had sustained and insured gave insurer notice 2 days thereafter. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Dore, J., dissenting. 

Appeal from District Court, Parish of East Baton Rouge; J. D. Womack, 
Judge. 

On rehearing. 

Former opinion reversed, and judgment rendered for defendants. 

For former opinion, see 161 So. 221. 

Laycock & Moyse, of Baton Rouge, and Spearing & McClendon, of New 
Orleans, for appellants. 

Fred G. Benton, D. J. Sanchez, and Dudley L. Weber, all of Baton Rouge, 
for appellee. 

Evuiott, Judge. 

* * * * k Ok Kk 


The rule of liability between host and guest in such a situation as stated in 
the Jacobs Case has become jurisprudence in this state. The language used is in 
harmony with the rule stated on the subject in Cyclopedia of Automobile Law by 
Huddy, vol. 5-6, subject, Guest and Passenger, § 131, pp. 221 and 222. We copy 
from this author as follows: . 

“As between the driver of a motor vehicle and an occupant thereof, the driver 
is not an insurer against latent defection in the road. To justify recovery by the 
occupants for injuries received, he must show negligence on the part of the driver 
in operating the car.” 
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Applying this rule, Roumain, driving for Pedarre, was not negligent nor at 
fault in operating the automobile; consequently the injury Duncan received was 
the result of a latent risk and danger assumed by him as guest when he entered 
on the trip, and for which the host is not liable. 

As stated in our former opinion, the evidence does not indicate that the auto- 
mobile, while in the detour, was driven faster than 20 or 25 miles an hour, nor that 
Roumain was not giving proper attention to the road. He says he was speaking 
to Maggio as the automobile approached the rut, but a man driving an automobile 
can speak to another sitting on the front seat at his side without neglecting the 
watch of the road ahead. 

[4] It is not necessary to discuss the case any further. We have come to the 
conclusion that our first opinion and decree herein was erroneous and that the 
judgment appealed from is erroneous and should be annulled, avoided, and set 
aside, and plaintiff’s judgment rejected at his cost in both courts. We are placing 
our judgment on that ground, and would stop here were it not that we have also 
reached the conclusion that Pedarre did not give timely notice to his insurer ‘of the 
injury which Duncan claimed to have received. Duncan exclaimed that his back 
was broken at the time of the rebound, and his injury appeared to be so serious 
that he was taken out of the automobile and laid on the grass by the side of the 
road, apparently suffering seriously with an injury thus received, and continued 
to complain of the same during the balance of the trip. We have become convinced 
that the delay of Pedarre in giving notice to his insurer served to discharge 
United States Fidelity & Guaranty Company from liability under the policy sued 
on. We are taking this opportunity to recall our former opinion on that subject; 
but our present judgment, that the plaintiff Duncan has no right to recover of the 
defendant Pedarre, will terminate the case against both defendants. 

Kor these reasons our previous opinion and decree herein is now recalled and 
set aside. The judgment appealed from is now annulled, avoided, reversed, and 
the demand of the plaintiff, Thomas M. Duncan, against the defendant Roch H. 
Pedarre and United States Fidelity & Guaranty Company, is refused and rejected, 
at his cost in both courts. 

Dore, Judge, dissents. 


JOHNSON v. CONTINENTAL CASUALTY CO. 
HILBORN v. SAME. No. 5115. 
Court of Appeal of Louisiana. Second Circuit. Dec. 13, 1935. 
Rehearing Granted Dec. 31, 1935. 
164 Southern Reporter 655. 


INSURANCE. 

Neither emergency relief association nor its insurer was liable for 
sustained by occupant of automobile driven by employee of association, where 
occupant’s presence was without knowledge or consent of persons in charge of 
association and there was no evidence of custom of employees to take guests, and 
liability policy did not contain omnibus clause. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

\ppeal from Twenty-Sixth Judicial District Court, Parish of Bossier; J. F. 
McInnis, Judge. 

\ctions by Mrs. Leila I. Johnson, tutrix, and by Cleveland Hilborn, tutor for 
the minor, James Earl Hilborn, against the Continental Casualty Company. Judg- 
ments for plaintiffs, and defendants appeal. 

Judgment in the first case affirmed, and judgment in the second case reversed. 

C. F. Currier and Malcolm W. Fiest, both of Shreveport, for appellants. 


R. H. Lee, of Benton, and Malcolm E. Lafargue, of Shreveport, for appellees. 
Drew, Judge. 


injuries 


These two cases are companion cases, being the outgrowth of an automobile 
accident which happened in Bossier parish on or about May 24, 1933. The cases 
were consolidated for trial and, for the sake of convenience, have been brought 
up to this court in the form of a single transcript. 


On May 24, 1933, an automobile, driven by one J. W. Wilson and owned by W. 
H. Wilson, was proceeding due west on what was then known as the “Minden 
cut-off” road in Bossier parish. This was a concrete road leaving the Dixie- 
Overland highway at Blossom Heath and joining the Benton-Bossier City highway 
at right angles approximately two miles north of the intersection of the Dixie- 
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Overland highway and the Benton-Bossier City highway. The “Minden cut-off” 
road is now a portion of the Dixie-Overland highway since the new Red River 
bridge has been opened for traffic, but at the time of the accident its westerly 
end as a concrete highway was its intersection with the Benton-Bossier City high- 
way. Beyond that, and west of the Benton-Bossier City highway, it was a gravel 
road. 

Seated beside the driver in the west-bound Wilson car, which was a Chevrolet 
coupé, was Jim Hilborn, plaintiff in one of these suits. As the car approached the 
intersection of the “Minden cut-off” road with the Benton-Bossier City highway, 
another Chevrolet coupé driven by Miss Kate Stafford Johnson, plaintiff in the 
other suit hereunder considered, and occupied by herself and mother, Mrs. Leila 
I. Johnson, was proceeding north on the Benton-Bossier City highway, and was 
likewise approaching the intersection. A _ collision occurred between the two 
cars about 50 feet south of the intersection, which collision has given rise to these 
two suits. 

For a cause of action, both plaintiffs set out the same allegations of fact as to 
the negligence of Wilson, with the exception that Hilborn alleged that he was a 
guest in the car driven by Wilson. He alleged that while riding as a guest with 
Wilson on May 24, 1933, at about 4:15 o’clock p. m., in a westerly direction along 
an unnamed highway at a point about two miles north of Bossier City, the said 
automobile was negligently, carelessly, and recklessly turned to the left onto said 
Louisiana Highway No. 10, which is the Benton-Bossier City highway, and driven 
into an automobile being operated in a northerly direction upon said Louisiana 
Highway No. 10 by Miss Kate Stafford Johnson. That the collision occurred 
near the intersection at a point about 50 feet south of the intersection; that at the 
time of the accident, Miss Johnson was driving on her right side of said highway. 
He alleged the car driven by Wilson, in which he was riding was being driven in 
a careless and reckless manner, at an excessive rate of speed. 

Plaintiff further alleged that Wilson failed to keep a proper lookout; that 
Wilson was driving on his left side of the road when the accident occurred. He 
further alleged that Wilson was an employee and/or agent of the Emergency 
Relief Administration of the state of Louisiana, created by and functioning under 
proclamation of the Governor of the state of Louisiana, under date of March 16, 
1933, for the relief of destitution caused by unemployment in the state, as a 
representative of the Governor of the state and under the supervision of the 
Federal Relief Administration, to disburse funds made available by the Recon- 
struction Finance Corporation, under the Federal Emergency Relief Act of 1933 
(15 U. S. C. A. §§ 721-728). That the duties of Wilson were of a supervisory 
nature and which necessitated the use of an automobile. At the time of the acci- 
dent, Wilson had just completed checking a crew of employees, and was on his 
way to the office to report the result thereof. That upon its organization through- 
out the state of Louisiana, the said ERA entered into a contract of insurance with 
the said Continental Casualty Company, said contract bearing No. CA-1456889, 
dated September 13, 1932, and being for a term of one year thereafter following, 
by which the said Continental Casualty Company agreed to pay any damages 
caused by the negligent operation of any automobile in the service of the said ERA, 
and that said collision happened at a time when the automobile driven by the 
said J. W. Wilson was actually in the service of the said ERA and being used by 
it for its benefit; said policy of insurance being at said time in full force and 
effect. That the said policy of insurance, by virtue of the laws of the state of 
Louisiana, inured to the direct benefit of plaintiff. That, pursuant, to its policy 
of contracting with its employees and others for the use of automobiles, the ERA 
contracted with the owner of the car driven by the said Wilson for its use and its 
service, and through its duly authorized agents and employees instructed the said 
Wilson to use said automobile while discharging his said duties for the ERA, and 
in the discharge of which duties he was engaged when the said collision occurred 

Plaintiff then alleged the injuries received, and itemized the damages claimed. 

To this petition of plaintiff defendant filed an exception of no cause or right ot 
action, which was overruled. Defendant then answered denying the principal 
allegations of plaintiff's petition, and further answered as follows: 

“Further answering, defendant shows that it cannot in any way be made to 
respond to the plaintiff in damages because,— 

“1. No action is maintainable against the defendant under the terms of the 
policy until after the amount of loss has been fixed either by final judgment 
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against the assured, ERA, by the court of last resort after a trial of the issue, 
or by agreement between the parties with the written consent of the company, 
and that neither of these conditions have been fulfilled; and 

“2. That defendant consented to be liable under the terms of its policy for 
only such liability as was imposed by law upon the ERA, and defendant avers that 
the ERA is a State instrumentality, agent, board or commission exercising a govern- 
mental function in the conduct of public charity and the disposition of the poor and 
relief of the destitute, and is likewise a charitable institution operated without 
gain and for the purpose of relieving the poor and suffering, and that there is no 
liability upon the part of the ERA, under the allegations of plaintiff’s petition, 
and that there is consequently no liability upon the defendant in this case under the 
very terms of the policy which it issued to the ERA. 

“23. Defendant further shows, in the alternative, and in the alternative only, 
and only in event the court should hold adversely to the defenses set forth in the 
preceding article hereof, and hold that plaintiff has a direct right of action 
against this defendant, then and in that event plaintiff cannot recover for the 
reason that the automobile which was driven by the said J. W. Wilson at the 
time of the accident and which is alleged in Article 17 of plaintiff’s petition to 
have been contracted for by the ERA with Wilson for the use and service of the 
ERA, was in fact hired or leased by the ERA from the owner thereof at the 
stipulated rate of four cents per mile. That under the terms of the policy there 
was excluded from coverage and liability on the part of the defendant any auto- 
mobile hired or leased by the ERA, and that the car driven by Wilson and involved 
in this accident was a car hired or leased by the ERA and that under the plain 
terms of this policy defendant is not responsible. 


“24. In the further alternative, and in the alternative only, and only in the 
event this court should adversely hold to the defenses set forth in the two 
preceding articles of this answer, then and in that event defendant shows that 
said J. W. Wilson was not at the time of the accident engaged in the service of 
the ERA, as its agent or acting within the scope of his employment by the ERA. 

“25. And in the further alternative, and in the alternative only, and only in the 
event the court should hold adversely to the defenses set forth in the three pre- 
ceding articles hereof, and should hold that J. W. Wilson was at the time of the 
accident engaged in the service of the ERA as its agent, then and in that event, 
defendant avers that said J. W. Wilson was not acting in the course or scope of 
his employment in transporting James Hilborn, there being a strict prohibition 
against the carrying of passengers by employees of this organization, and it being 
wholly outside the line of his duty to carry such passengers. 

“26. In the further alternative, and in the alternative only, and only in the 
event the court should hold adversely to the defenses set forth in the four preceding 
articles hereof, then and in that event, defendant shows that the said J. W. Wilson 
was exercising due care in the operation of said automobile, and was in no manner 
negligent in the operation thereof either before or at the time of the accident, 
and that the sole and only cause of the accident was the negligence of the driver 
of the other car, Miss Kate Stafford Johnson, in driving at a dangerous, rapid 
and excessive rate of speed and in failure to keep a proper lookout for the 
approaching Wilson car. 

‘27. In the further alternative, and in the alternative only, and only in the event 
the court should hold adversely to the several defenses set forth in the preceding 
articles-of this answer, and particularly only in the event the court should hold 
that J. W. Wilson was negligent in the operation of said automobile at the time 
of the accident, then and in that event defendant shows that James Hilborn was 
guilty of contrtibutory negligence barring his recovery in the particulars herein- 
after set forth: 

“(a) In failing to protest against the manner in which he now alleges that J. 
W. Wilson was driving the car in which he was riding; although said Hilborn had 
ample opportunity and time so to protest. 

“(b) In failing to keep a proper lookout particularly in view of the weather 
conditions, and in failing to warn said J. W. Wilson of the approach of said other 
car. Further shows that the place where the accident happened during daylight is 
at the intersection of two highways; that it is perfectly flat, open and treeless 
country, and that there was no movable or immovable object to interfere with 
the view of the driver of either car within a half mile of the intersection; that if 
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James Hilborn had been observant and watching, he would have seen the approach- 
ing car driven by Miss Johnson and could have taken any necessary measures and 
steps to acquaint J. W. Wilson with the fact that said other car was approaching 
and thus avert the accident, but in fact said James Hilborn did not see the 
Johnson car at any time until it was six feet away from the Wilson car; and that 
said James Hilborn was guilty of independent contributory negligence of such a 
nature and degree as to bar his recovery in this action. 

“(¢) That at the time of the happening of the said accident and for some few 
minutes before then, the said James E. Hilborn had abandoned the exercise of 
his own faculties and entrusted his safety absolutely to the driver, J. W. Wilson; 
and that had he exercised his own sense of sight, hearing and perception, he would 
have discovered the existence of the approaching car in time to warn J. W. Wilson 
and to take such other steps as would have avoided the accident.” 

The same allegaions of negligence are made by the plaintiff in the other suit, 
which is consolidated with this one for trial, and the same defenses set up, with 
possibly a few exceptions unnecessary to mention. 

The lower court rendered judgment in favor of both plaintiffs, in favor of 
Mrs. Johnson, for the use and benefit of her minor daughter, in the sum of $150; 
and in favor of Hilborn, for the use and benefit of his minor son, in the sum of 
$525. From this judgment defendant has appealed, and urges the exception of no 
cause or right of action in the Hilborn case, but abandons it in the Johnson case. 

- The exception is based upon the proposition that when Wilson invited young 
Hilborn to ride with him, he was not pursuing any business of his employer; 
his act in doing so being an indepedent, private purpose of his own, without the 
knowledge, or consent of his employer; that he was acting as his own master, and 
not as a servant of his employer. Since the same defense is raised in the answer, 
we prefer to pass on the merits of the case. 

The facts found by the lower court we find to be correct, and they are as 
follows: 

“On the trial of the case the following facts were established by the testimony 
of the various witnesses and the testimony of the witnesses will not be reviewed 
here 

“W. H. Wilson was employed by the ERA as assistant placement officer for 
Bossier Parish. J. G. Scheib was placement officer for seventeen parishes in 
North Louisiana, with headquarters in Shreveport. C. A. Fenet was disbursing 
officer for Bossier Parish. Wilson worked under the supervision of both Scheib 
and Fenet. He worked six days a week and was paid $1.50 a day in cash; he 
furnished and used his own automobile for which he was paid four cents a mile, 
these payments being made by check at stated intervals. There were some 20 
crews working in Bossier Parish and Wilson’s duty was to visit as many crews 
each day as he could and to report daily on his checking of the crews and the 
progress of work on the various projects. Usually Fenet checked the mileage on 
Wilson’s car each morning and again when he came in at night and to report 
daily on his checking and Wilson turned in the mileage himself. Occasionally 
Fenet drove Wilson’s car on short errands, obtaining his permission to do so, and 
counting the mileage the same as that put on it by Wilson. The latter part of 
May, 1933, W. H. Wilson wanted to lay off two days to go to New Orleans, and 
took the matter up with Mr. Scheib at Shreveport, and was referred to Fenet. 
He arranged with Fenet for his brother, J. W. Wilson, to go out these two days, 
which were the 23rd and 24th of May, 1933, but the brother was not to be paid 
for the two days’ work, nor was W. H. Wilson to be paid for them, but milage for 
the automobile was to be paid. 

“On the afternoon of May 24, 1933, Dr. C. H. Irion, who lives at Benton, asked 
his granddaughter, Miss Kate Stafford Johnson, to take his automobile and drive 
him down to Shreveport to get his glasses repaired. She asked her mother, the 
plaintiff, Dr. Irion’s daughter, to go with her to Shreveport, and they went 
together, the daughter driving. They were returning to Benton, around 4 o'clock 
P. M., and had almost reached the intersection of the Benton highway (10) with 
the unnamed highway, sometimes called the Benton cut-off, which connects high- 
way 80 with highway 10, shortening the distance from points east of Bossier City 
to Benton. This cut-off was paved from highway 80 to highway 10, but aiter 
crossing highway 10, it was gravelled into the northern section of Bossier City. 
(This extension had now been paved and connects with the new traffic bridge 
over Red River, and is largely used by traffic entering Shreveport from the east, 
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but at the time of the accident was little used.) The car being driven by Wilson 
reached the intersection first and made a left turn to go south to Bossier City 
on highway 10. Evidently the Wilson car was traveling a little fast or the road 
was slippery from the rain, and he partially lost control of it, and after making 
the turn and getting over on his right side of the road, he swerved his car, or it 
swerved in spite of him, to the left and struck Dr. Irion’s car, and Mrs. Johnson 
was thrown out on the rodaway and injured about as alleged in the petition and is 
now partially disabled. 

“IT am not impressed with the defense of contributory negligence. Miss 
Johnson, who was driving the car in which the plaintiff was riding, is a well 
developed girl for her age, which at the time of the accident was sixteen years. 
She is fully grown in size, weighing probably 115 pounds or more and appears 
very intelligent. She has been driving automobiles since 1929. She says she saw 
the Wilson car before it reached the intersection and it was nearer the intersection 
than she was. The Wilson car had reached the intersection and turned south 
before the collision occurred. She was on her right hand side of the road and 
was not driving at an excessive rate of speed, and had the right to expect that 
Wilson would keep to his right, and if he had, there would have been no accident. 

“IT am of the opinion that J. W. Wilson was either the employee or agent or 
representative of the ERA and that he was in the discharge of his duty at the 
time of the accident, so the plaintiff is entitled to recover unless barred by all or 
some of the legal defenses interposed by defendant. 

“It is contended by defendant that the automobile of Wilson was hired or 
leased by the ERA and therefore not covered by the policy. It would seem that 
if the automobile had been hired or leased by the ERA it would have been under 
the exclusive control of the ERA. The testimony does not bear this out. When 
others connected with the ERA wanted to drive the car Wilson had to be asked 
about it first. 

“Defendant says the ERA is a charitable organization and cannot be sued in 
tort. This contention was disposed of on the trial of the exception of no cause and 
no right of action, as was also the ‘no action’ clause of the policy. (This defense 
is abandoned here.) 

“This leaves only the defenses that the ERA is a State Agency and as such 
cannot be sued in tort, and the contention that Wilson was an independent con- 
tractor. Plaintiff objected to any evidence to show that Wilson was an idependent 
contractor on the ground that it had not been alleged, and while I am of the 
opinion the objection was probably good, we can as well pass on the merits of that 
contention because, in my opinion, the testimony “offered in support of the conten- 
tion is not suffcient to support it. Wilson had certain duties to perform and he 
was to make daily reports. He says sometimes he made several reports at a time 
for several days back, but he was supposed to make them daily. Mr. Scheib 
testified that Wilson was under supervision of both himself and Mr. Fenet, and 
that he was to work only a certain number of hours daily. If he had been an 
independent contractor, it would have been immaterial how many hours a day 
he worked. (This defense is abandoned here.) * * * 

“No evidence was offered in support of the allegation that there is a prohibition 
against Wilson carrying a passenger, and no evidence as to contributory negligence 
of Hilborn, except a statement signed by him June 13th, shortly after the accident, 
in which he says he did not see the Johnson car until it was about six feet from 
them. He says he thinks Wilson saw it before he did. 

“It-is apparent that if Wilson had stayed on his right hand side of the road 
after he made the left turn to go south, there would have been no accident, but for 
some reason, his car swerved to the left and he says when he saw the cars would 
collide, he cut still further to the left in an effort to have a headon collision instead 
of side-swiping collision, which he thought would be more dangerous. It is 
apparent that Hilborn then had no time to protest or to warn Wilson, so I conclude 
he was not guilty of contributory negligence. He was riding on the opposite side 
of the car from the direction in which the Johnson car was approaching, and 
Wilson was between him and the approaching car.” 

Based on these facts, judgment was awarded both plaintiffs. It found that 
Miss Johnson was only slightly injured, which we think is correct, and find no 
error in the amount of the award in her favor. However, we are convinced that 
the judgment in the Hilborn case is erroneous, and think there should have been 
judgment for the defendant therein. 
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The record, we think, is clear that Hilborn was riding with Wilson without the 
knowledge or consent of those in charge of the ERA in Bossier parish, who had 
supervision over Wilson. There is no testimony to show that it was customary 
for guests to be carried in the cars of those employed by the ERA. This being 
true, the ERA could not be held liable, and the insurance company could not be 
held liable for the reason the policy of insurance does not contain the ‘omnibus 
clause”; therefore, if the insured is not liable, neither is the insurer. Jefferson vy. 
King, 12 La. App. 249, 124 So. 589; Ruiz v. Clancy et al., 182 La. 935, 162 So. 734. 

Our conclusion, therefore, is that the judgment in the case of Mrs. Leila I. 
Johnson versus Continental Casualty Company should be affirmed, with costs; and 
the judgment in favor of Cleveland Hilborn, tutor, versus Continental Casualty 
Company should be reversed, and plaintiff Hilborn cast for costs. 

It is so ordered and decreed. 

TAXEIRA v. ARTER et al. 
Supreme Judicial Court of Massachusetts. Norfolk. Nov. 26, 1935. 
198 Northeastern Reporter 900. 
1. INSURANCE. 


Under automobile liability policy providing that notice of cancellation sent by 
registered mail to address of assured should be sufficient, assurer /eld liable 
although notice of cancellation was sent by assurer and received at post office in 
town to which it was sent 14 days before date of intended cancellation, but: never 
received by assured, in view of statute requiring written notice of cancellation to be 
given to other party 15 days prior to intended effective date, since statutory require- 
ment may not be rendered inoperative by policy provisions (G. L. c. 175, § 113A, 
as amended by St. 1926, c. 368, § 4; § 113D, as amended by St. 1925, c. 346, § 4) 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from Superior Court, Norfolk County; Brogna, Judge. 

Suit in equity by Joseph Taxeira against Mary Arter, administratrix of the 
estate of Robert Arter, and the American Employers’ Insurance Company. From 
the finding and ruling of the trial court, its order for final decree and from the final 
decree, the defendant insurance company appeals. 

Appeal from the finding and ruling of the court and from the order for a final 
decrce dismissed. Final decree affirmed. 

\V. H. Lee and S. P. Sears, of Boston, for appellant. 

W. G. Cogan, of Brockton, for appellee. 

Qua, Justice. 


The plaintiff has recovered judgment against the defendant Mary Arter as 
administratrix of the estate of Robert Arter for personal injuries sustained while 
the plaintiff was riding in an automobile driven by said Robert Arter. He brings 
this bill under G. L. (Ter. Ed.) c. 214, § 3, cl. 10, to reach and apply in satisfaction 
of his judgment the obligation of the defendant American Employers’ Insurance 
Company under a motor vehicle liability policy insuring said Robert Arter. The 
sole question at issue is whether the defendant insurance company, hereinafter 
called the company, had cancelled the policy before the accident. 


[1] G. L. c. 175, § 113A, as amended by St. 1926, c. 368, § 4, requires the inclu- 
sion in such policies of a provision that “no cancellation of the policy * * * 
shall be valid unless written notice is given by the party proposing cancellation to 
the other party at least fifteen days prior to the intended effective date thereof.” 
3ut the policy here in question also contained a further provision that “Notice of 
cancellation sent by registered mail to, or delivered at, the address of the named 
assured as given in the Declarations shall be a sufficient notice.” The accident 
occurred on December 7, 1928, between five and six p. m. On November 22, 1928, 
the company mailed at Boston by registered mail addressed to the assured at 
“Goward’s Corner, Easton, Mass.,” which was the address set out in the policy at 
notice that the insurer “was cancelling” the policy as of 12:01 a. m. December 7, 
1928. Easton is about twenty-five miles from Boston. The notice was received at 
the Easton post office on November 23, 1928. It was never delivered to or received 
by Robert Arter and was mailed back by the post office to the company five days 
later. The trial judge ruled that notice of cancellation was not given at least fifteen 
days prior to the intended effective date thereof and entered a final decree in favor 
of the plaintiff. 

The company contends that by the terms of the policy the parties had agreed 
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that the mere mailing of a notice by registered mail to the address stated in the 
policy should be sufficient, without regard to whether the assured ever received it 
or to whether it was deposited in the post office in such season that he could have 
received it fifteen days prior to the cancellation date. It is then argued that as the 
act of mailing was performed on the fifteenth day before ~ cancellation date, 
notice Was given in time under the rule laid down in Stewart v. Griswold, 134 Mass. 
391. 

This argument overlooks the peculiar character of our compulsory liability 
insurance law and its primary object of protection to the public. See O’Roak v. 
Lloyds Casualty Co., 535, 189 N. E. 571. That object will not permit 
the parties to a motor vehicle liability policy to weaken by agreement those statutory 
requirements which tend to make it more certain that all automobiles in operation 
will be duly covered at all times by liability insurance. In Merchants Mutual Cas- 
ualty Co. v. Justices of the Superior Court (Mass.) 197 N. E. 166, 168, where the 
policy contained language similar to that used in the policy now before us, this 
court said of said section 113A, c. 175, G. L. (Ter. Ed.), taken in connection with 
section 113D, which refers to receipt of the notice, that “These statutory words 
control any provision in the policy as to the giving of the notice. * * * A statu- 
tory mandate that a written notice be given by one party to the contract of insurance 
and that such written notice be received by the other party imports actual notice. 
The words mean at least knowledge by the assured that written notice of the 
specified tenor has reached the place where the assured rightly may be presumed to 
be. * * * This principle is a part of the compulsory motor vehicle insurance 
law.” If we now assume, but without deciding, that section 113A would have per- 
mitted the parties to the policy to go as far as to fix by their contract the specific 
address to which the written notice should be mailed, the fact remains that in this 
case the notice did not even arrive at the Easton post office until the fourteenth day 
before December 7, so that the assured could not possibly have had knowledge of 
it fifteen days prior to the intended date of cancellation. The judge’s ruling was 
right. It is decisive of the issue. 

To avoid possible future misapprehension we may add that both section 113A 
(as, amended by St. 1926, c. 368, § 4), and section 113D (as amended by St. 1925, 
c. 346, § 4) upon the construction of which as they read at the time of the events 
of this case this decision rests, have since been amended in substantial respects by 
St. 1933, c. 119, §§ 1 and 2. 

[2] The company’s appeal “from the finding and ruling of the Court” and from 
the order for a final decree must be dismissed. Churchill v. Churchill, 239 Mass. 
443, 132 N..E. 185; Graustein v. Dolan, 282 Mass. 579, 583, 185 N. E. 489. The final 
decree must be affirmed with costs of the appeal. 

Ordered accordingly. 


WOLVERINE INS. CO. v. KLOMPARENS et al. No. 113, June term, 1935: 
Supreme Court of Michigan. Dec. 10, 1935. 
263 Northwestern Reporter 724. 
2. INSURANCE. 7. : 

Settlement between tort-feasor and person injured covering all claims on account 
of collision held-not to bar action by injured person’s collision insurer against tort- 
feasor on assigned claim for property damage, where tort-feasor was fully informed 
before settlement that injured person’s insurer had paid him for property damage 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

3. INSURANCE. : . ; 

Release procured by tort-feasor from insured with knowledge of previous 
settlement between insurer and insured constitutes no defense in insurer’s action 
against tort-feasor to enforce right of subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

6. INSURANCE. J 

Tort-feasors making settlement with injured person with full knowledge of 
prior payment made injured person by his collision insurer acquiesced in splitting of 
causes of action for injuries and for property damage resulting from collision 
(Comp. Laws 1929, § 14010). 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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Appeal from Circuit Court, Ottawa County; Fred T. Miles, Judge. 

Action by the Wolverine Insurance Company against James T. Klomparens, 
doing business as the Klomparens Coal Company, and another. Judgment for plain- 
tiff, and defendants appeal. 

Affirmed. 

Argued before the Entire Bench. 

Mason, Alexander, McCaslin & Cholette, of Grand Rapids (G. F. Classon, of 
Detroit, of counsel), for appellants. 

Diekema, Cross & Ten Cate, of Holland, for appellee. 

FEap, Justice. 

Plaintiff, as assignee of J. J. Lanting, had judgment on trial before the court 
without a jury. 

Mr. Lanting had an automobile collision insurance policy issued by plaintiff. 
The policy contained the usual subrogation clause. As a result of a collision 
between his car and a vehicle negligently operated by defendants, Mr. Lanting sus- 
tained both personal and property damages. In negotiations and adjustment arising 
out of the collision, defendants were represented by their own insurer and both 
insurance companies were represented by attorneys and their agents. 

The collision occurred February 12, 1934. March 7th, plaintiff paid Mr. Lanting 
an adjusted sum for property damage and took an assignment of his claim against 
defendants therefor. No formal or written notice of the assignment was given 
defendants until July 13th. 

Mr. Lanting put his claim against defendants in the hands of an attorney. June 
2d, a settlement agreement was executed, releasing defendants from all claims on 
account of the collision, including injuries to the car and personal property. 

[1-3] Defendants contend the settlement with Mr. Lanting was a bar to this 
action because they had had no notice of the assignment to plaintiff prior thereto 
and the settlement contract, which purports to cover all damages, cannot be explained 
or varied by parol testimony. The items entering into a settlement may be shown 
by parol. Pawlicki v. Hollenbeck, 250 Mich. 38, 229 N. W. 626. The facts are that 
defendants, through their investigators and attorneys, were fully informed before 
the settlement that plaintiff had made payment of property damage on its policy; 
and, on Mr. Lanting’s claim that plaintiff had not paid his full loss therefor, ai 
additional amount for property damage was allowed by defendants in the settlement 
with him. The rule is applicable. 

“Tt is too well settled to render the citation of authorities necessary that, as 
between an insurer and a tort feasor who has caused a loss of the insured property, 
the latter is ultimately liable for the loss, and that upon payment to the insured by 
the insurer the latter is entitled to be subrogated pro tanto to the insured’s right 
against the tort feasor. With this right in view the authorities are agreed that 
where, with knowledge of a previous settlement by the insurer with the insured, a 
tort feasor who is responsible for the loss procures a release by making a settle- 
ment with the insured, the release amounts to a fraud upon the insurer’s right, and 
therefore constitutes no defense as against the insurer in an action to enforce its 
right of subrogation against the tort feasor. 


“And the conclusion is the same whether there is an express provision for sub- 
rogation of the insurer, or whether no such provision exists and the insurer’s right 
arises alone from its equitable right.” L. R. A. 1916 A, 1282, note. 


[4] Defendants invoke the doctrine of splitting of causes of action as a bar to 
recovery by plaintiff. The purpose of the doctrine is to prevent repeated litigation 
in regard to the same cause of action and to protect a debtor from unnecessary 
vexation and cost. 1 C. J. 1107. It is for the protection of the debtor and may be 
waived by him, as by failing to make proper objection in the trial court. 1 C. J. 
1109. And the cause of action may be split by partial assignments if the debtor 
consents. 1(C. J. 1110. Comp. Laws 1929, § 14010, requiring action to be prosecuted 
in the name of the real party in interest, recognizes the validity of an assignment to 
an insurer of part of a cause of action in tort, by providing that in such case both 
assignor and assignee may join in an action and a joint judgment be rendered. 

[5, 6] The doctrine can have no application to settlements. There is no good 
reason why parties may not settle any part of a controversy upon which they may 
reach agreement and leave the controverted part for litigation. Bliss v. New York, 
etc., R. Co., 160 Mass. 447, 36 N. E. 65, 39 Am. St. Rep. 504. The situation is that 
defendants, being liable to both Lanting and plaintiff, settled with Lanting. Defend- 
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ants and Lanting could not discharge defendants’ obligation to plaintiff. By the 
settlement, made with full knowledge, defendants acquiesced in the splitting of the 
causes of action. 

Affirmed, with costs. 

Potter, C. J., and North, Butzel, Bushnell, and Edward M. Sharpe, JJ., con- 
curred with Fead, J. 

The late Justice Nelson Sharpe took no part in this decision. 

Wiest, Justice. 

I concur in the opinion of Mr. Justice Fead salely on the ground that the 
adjustment agent of the tort-feasor, who made the settlement with the insured, was 
aware of the subrogation of the insurer and of the limitation on the right of the 
insured to release full liability and, therefore, in point of law, the tort-feasor 
obtained no release of the vested right of plaintiff, and cannot now defend on a split 
of cause of action in which he participated. 


SIMPSON v. HARTRANFT et al. 
Supreme Court, Onondaga County. Nov. 29, 1935. 
283 New York Supplement 754. 
1. INSURANCE. 


Loan by insurer to insured in amount of automobile indemnity policy after 
damage to truck covered by policy to be repaid in proportion of recovery for dam- 
age from third person held illegal as not authorized by Insurance Law (Insurance 
Law, § 16). 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE. von é 

\dvance of money by insurer to insured in amount of automobile indemnity 
policy after damage to truck covered by policy, under loan receipt requiring insured 
to refund amount received in proportion to recovery for damage from third person, 
held “payment” under policy whereby insurer became subrogated to rights of insured, 
and hence was necessary party in action to determine liability for damage in order 
to prevent multiplicity of actions. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Action by Earle E. Simpson, doing business under the name of the Simpson 
Transportation Lines, against E. Ward Hartranft and another, individually and as 
copartners doing business under the firm name and style of Hartranft & Padgett, 


and others. On application to bring in the Home Insurance Company of New York 
as a party defendant. 


Application granted. 

Bond, Schoeneck & King, of Syracuse (William Fitzpatrick, of Syracuse, of 
counsel), for plaintiff. 

Meegan & Bachman, of Syracuse (Charles E. Spencer, of Syracuse, of counsel), 
for defendants. 

Crece, Justice. 

The above-entitled action was brought to recover damages caused by a collision 
between motortrucks owned by the respective parties. The defendant also brought 
an action against the plaintiff to recover damages and the two actions were con- 
solidated. Plaintiff now makes application, on order to show cause, to bring in the 
Home Insurance Company of New York as a party defendant on the grounds that 
Hartranft & Padgett have been paid by the Home Insurance Company, under a 
policy issued by it, the amount of their damages less $100 reserved in the policy. 

The answering affidavit admits that the Home Insurance Company had a policy 
of indemnity insurance on the defendant’s truck and admits that it paid $2,549.11, 
the amount of its policy, but claims that such moneys were advanced by the Home 
Insurance Company and received by the defendant as a loan under a loan receipt 
reading as follows: 

“Automobile Loan Receipt 
“The Home Insurance Company of New York 
“Dated October 3, 1932 

“Received from the Home Insurance Company, New York, the sum of $2549.11 
Dollars, being a loan, without interest, pending ascertainment as to whether the 
circumstances pertaining to loss or damage indicated below, are of such nature that 
any other person or corporation may be liable or responsible for the same: 1931 
Ward La France Box van truck Serial No. 45B-1662-Motor No. 155 damages in 
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collision with Brockway truck owned by Simpson Transportation Company of Syra- 
cuse, N. Y., on June 18, 1932, near Fonda, N. Y 

“In event of recovery from any person or persons, it is stipulated that the signer 
hereof is obligated to refund this loan to the said The Home Insurance Company, 
New York, at the same time and in the same proportion as such recovery shall be 
made. 

“Guy R. Padgett 
“E. Ward Hartranft” 

The defendants claim that such advance of moneys did not operate as a pay- 
ment in subrogation so as to deprive the defendants of their cause of action against 
the plaintiff herein, and further claim that the Home Insurance Company was not 
subrogated to the rights of the defendants. That therefore the Home Insurance 
Company is not a proper party to be brought into this action. 

Plaintiff cites the case of Sisson v. Hassett, 155 Misc. 667, 280, N. Y. S. 148, 
in support of his contention. In that case payment was made under very similar cir- 
cumstances to the instant case, but the agreement with the insurance company was 
radically different. It reads as follows: 

“T hereby authorize the attorneys for General Exchange Insurance Corporation 
to institute suit in my behalf either in my name alone as plaintiff or in my name 
with General Exchange Insurance Corporation as co-plaintiff against John Hassett. 

“Tt is understood that I am not required to pay for any legal services if there 
is no recovery and that I will co-operate with General Exchange Insurance Cor- 
poration and its Attorneys in collecting the evidence and preparing the case for 
trial, and that both the driver of my car and myself will appear at the trial as wit- 
nesses, if that is necessary. 

“T further authorize the Attorney for General Exchange Insurance Corporation 
to compromise or settle my claim without litigation and hereby agree that the 
Attorney will be the sole judge in determining the advisability of settlement and that 
any compromise or settlement effected by him, shall be binding upon and acceptable 
by me and that I will execute any releases or documents necessary in this connection. 

“Tt is further understood that in the event a judgment is recovered and collected 
or should a compromise settlement of the claims be effected, the Attorneys wil 
deduct their fee and expenses and I shall receive that proportion of the net amount 
which my claim of $50,000 bears to the total amount of the claims of the General 
Exchange Insurance Corporation or myself. 

“Dated Aug. 17, 1932. “Charlott Sisson” 


In that case it was held that the insurance company was subrogated to the rights 
of the plaintiff and that it was a proper party to the action. 

The plaintiff herein urges that to treat the transaction between the defendant 
and the Home Insurance Company as a loan, even though it is termed a “loan” is to 
sanction fiction, subterfuge, and fraud. In answer to this the defendant cites 
Luckenbach v. W. J. McCahan Sugar Refining Co., 248 U. S. 139, 147, 39 S. Ct. 
53, 55, 63 L. Ed. 170, 1 A. L. R. 1522, the receipt in which reads as follows: 

“New York, Aug. 15, 1912. 

“Received from the Federal Insurance Company, Twenty-three hundred four 
and 16/100 dollars, as a loan and repayable only to the extent of any net recovery we 
may make from any carrier, bailee, or others on account of loss to our property 
(described below) due to damage on S/S Julia Luckenbach from Porto Rico/Phila- 
delphia on or about ——————, 190—, or from any insurance effected by any carrier 
bailee or others on said property, and as security for such repayment we hereby 
pledge to the said Federal Insurance Company, the said recovery and deliver to 
them duly endorsed the bills of lading for said property and we agree to enter and 
prosecute suit against said railroad, carrier, bailee, or others on said claim with ali 
due diligence at the expense and under the exclusive direction and control of the 
said Federal Insurance Company. 

“The W. J. McCahan Sugar Refining Co., 


“$2,304.16 R. S. Pomeroy, Treasurer. 
“Description of property :—Sugar.” 


In that case if the advance of money by the insurance company was considered 
a payment the insured would lose its right of subrogation against a third party. 
The equities of the case required a holding that the money advanced was a loan 
The question of the right of the insurance company to make the loan was nvt 
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raised. In the instant case the question of the right of the insurance company to 
make the loan is raised. 

[1] If the transaction between the Home Insurance Company and the defendant 
could be considered a loan, in my opinion it would be illegal and void, because such 
a loan is not one permitted to be made, in this state, by insurance companies within 
the meaning of section 16 of the Insurance Law. 

[2] I am also of the opinion that the advance of money to the defendant by the 
Home Insurance Company constituted a payment under the terms of the policy and 
to that extent the insurance company became subrogated to the rights of the defend- 
ant and is a necessary party in order to prevent a multiplicity of actions. 

Order may be entered accordingly. 


YOUKNOT v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court, Special Term, New York County. Feb. 21, 1935. 
283 New York Supplement 902. 
1. INSURANCE. 


Statute providing that return unsatisfied of execution against insured issued 
upon judgment rendered in action brought by injured person, or his personal 
representative, shall be prima facie evidence in action by injured person or his 
personal representative upon liability policy against insurer held to make return 
of execution unsatisfied the sole condition precedent to action against insurer 
(Insurance Law § 109). ? 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

2. INSURANCE. 

Injured person’s administratrix who obtained judgment against insurer held 
entitled to summary judgment against insurer on liability policy, notwithstanding 
policy provided for payment to insured only on entry of final judgment, where 
apie made return of execution unsatisfied sole condition precedent to action 
against insurer, and policy could not contain any provision depriving injured person 
of rights expressly granted in statute (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Action by Anna Youknot, as administratrix of the goods, chattels, and 
credits of John Youknot, deceased, against the United States Fidelity & Guar- 
anty Company. On plaintiff's motion for summary judgment. 

Motion granted, and judgment directed to be entered in favor of plaintiff. 

Judgment affirmed in 245 App. Div. 705, 281 N. Y. S. 

Mackey, Herrlich & Breen, of New York City, for plaintiff. 

Jenkins, Dimmick & Finnegan, of New York City (John P. Wourms, of New 
York City, of counsel), for defendant. 

CALLAHAN, Justice. 

[1,2] This motion for summary judgment is granted, and judgment is 
directed to be entered in favor of plaintiff and against defendant for the sum of 
$5,000, with interest on the judgment against the assured from the date of the 
entry of same, and taxable costs as entered in the action against the assured. This 
seems to be the limit of liability under the policy. This case differs from Schroeder 
v. Columbia Casualty Co., 126 Misc. 205, 213 N. Y. S. 649, in that here there is no 
provision for co-operation by the assured on an appeal. However, the policy does 
provide for payment to the assured only on entry of final judgment. But it 
seems to me that the statute (Insurance Law, § 109) makes the return of execu- 
tion unsatisfied as the sole condition precedent to action against the insurance 
ee Though the statute provides for action “under the terms of the policy,” 
the policy could not contain any provision depriving the injured person of rights 
expressly granted in the statute. I see no essential difference between the question 
involved herein and those involved in Stone v. A&tna Life Ins. Co., 240 App. Div. 
1027, 268 N. Y. S. 989. 

Settle order. 


MATERAZZI v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Special Term, New York County. June 14, 1935. 
283 New York Supplement 942. 
1, INSURANCE. 


Statute giving injured party right to maintain action against insurer on obtain- 
ing judgment against insured and unsatisfied execution thereon is remedial in 
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nature and should not be narrowly construed (Insurance Law, § 109, as amended 
by Laws 1924, c. 639). 

(For other cases, see Insurance, Dec. Dig. § 4.) 
2. INSURANCE. 

Where insured appealed from judgment recovered against it by injured party 
without giving appeal bond and execution issued on judgment was_ returned 
unsatisfied, injured party could maintain action against insurer notwithstanding 
pendency of appeal (Insurance Law, § 109, as amended by Laws 1924, c. 639). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Action by Adelson Materazzi against the Commercial Casualty Insurance 
Company. On plaintiff's motion for summary judgment. 

Motion granted. 

Judgment affirmed in —— App. Div. ——, 283 N. Y. S. 430. 

Carl R. Wittekind, of New York City (Jacob Hirsch, of New York City, of 
counsel), for plaintiff. 

Leo F. Potts, of New York City (Paul J. McCauley, of New York City, of 
counsel), for defendant. 

SHIENTAG, Justice. 

The defendant herein issued to the San Dis Engineering Corporation a policy 
of ¢asualty insurance, by the terms of which it agreed to indemnify the insured 
against loss “from liability imposed by law” for damages resulting from accident 
to or otherwise suffered by third persons for which the assured was liable. The 
limits of the liability under the policy were fixed at $20,000 for injury or death to 
one person and $75,000 for injury or death to more than one person. 

While the policy was in full force and effect, plaintiff was injured and brought 
an action in negligence against the San Dis Engineering Corporation to recover 
damages therefor. The defendant, pursuant to terms of its policy, undertook 
the defense of that action and furnished its counsel to the assured. A verdict 
in favor of the plaintiff for $28,000 was rendered, upon which judgment in the 
sum of $28,188.40 was entered against the engineering corporation. After tho 
expiration of a thirty-day stay, execution upon the aforesaid judgment was issued 
to the sheriff of the county of New York and was returned wholly unsatisfied. 
Within the time limited by law for so doing, the San Dis Engineering Corporation 
appealed to the Appellate Division, First Department, from the judgment entered 
against it and that appeal is now pending and undetermined. No bond to secure 
payment of the judgment or any part thereof has been furnished and the assured 
has been adjudicated a bankrupt. 

Upon the return of the execution unsatisfied, plaintiff instituted the present 
action against the insurance company to recover the sum of $20,188.40, the limit 
of its lability under its policy. The complaint is predicated upon the provisions of 
section 109 of the Insurance Law of the state of New York, as amended by Laws 
1924, c. 639, which gives an injured person who has recovered a judgment against 
an insolvent defendant the right to maintain an action against the insurer “under 
the terms of the policy for the amount of the judgment in the said action not 
exceeding the amount of the policy.” 

The answer of the defendant alleges that until the pending appeal from the 
judgment is determined, the liability “imposed by law upon the assured” has not 
accrued and the action against the insurance company is therefore premature. 
No material question of fact is raised by the pleadings and the plaintiff has moved 
for summary judgment pursuant to the provisions of rule 113 of the Rules of 
Civil Practice. 

The question of law that arises is whether, under the circumstances herein, 
the action against the insurance company carrier may be maintained under the 
provisions of section 109 of the Insurance Law, as added by Laws 1917, c. 524, as 
amended by Laws 1924, c. 639, prior to the determination of the appeal from the 
judgment obtained against the assured. That section reads as follows: 

“Standard provisions for liability policies. No policy of insurance against 
loss or damage resulting from accident to or injury suffered by an employee or 
other person and for which the person insured is liable, or, against loss or damage 
to property caused by animals or by any vehicle drawn, propelled or operated by 
any motive power, and for which loss or damage the person insured is liable, 
shall be issued or delivered in this state by any corporation or other insurer 
authorized to do business in this state, unless there shall be contained within such 
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policy a provision that the insolvency or bankruptcy of the person insured shall 
ve release the insurance carrier from the payment of damages for injury sustained 
or loss occasioned during the life of such policy, and stating that in case execution 
against the insured is returned unsatisfied in an action brought by the injured 
person, or his or her personal representative in case death results from the accident, 
because of such insolvency or bankruptcy, then an action may be maintained by 
the injured person, or his or her personal representative, against such corporation 
under the terms of the policy for the amount of the judgment in the said action 
not exceeding the amount of the policy.” 

The language of the staute indicates two essential requisites for the main- 
tenance of an action against an insurance carrier—a proper judgment, and an 
unsatisfied execution thereon. Both of these are present here. The defendant 
contends, however, that the assured’s “liability imposed by law,” provided for in 
the policy, has not accrued and will not be fixed until all rights of appeal from 
the judgment against it have been exhausted and further contends that the 
“judgment” referred to in the statute means a final judgment after the exercise 
or abandonment of such rights of appeal. 

[1, 2] With these contentions of the defendant I cannot agree. The statute 
is remedial in nature and should not be narrowly construed. The language is 
clear and unambiguous. The plaintiff, in the absence of a bond staying execution 
pending the appeal, should not be deprived of his statutory rights, nor compelled 
to forego their enforcement until all the incidents of appeal are disposed of. 

‘The purpose of the provision is apparent. It is made for the benefit of 
persons injured or suffering damage and not solely for the benefit of the insured 
** * Any agreement which limits the full force and effect of this statute is 
illegal.” Bakker v. AStna Life Insurance Co. of Hartford, Conn., 264 N. Y. 150, 
153, 190 N. E. 327, 328; Coleman v. New Amsterdam Casualty Co., 247 N. Y. 271, 
160 N. E. 367, 72 A. L. R. 1443. 

If the Legislature had intended that the judgment against the assured must 
be one finally settling the rights of the parties in the negligence action beyond all 
appeal, appropriate and different language would have been employed. The statute 
gives a cause of action “for the amount of the judgment” and does not speak of a 
final judgment or a judgment after appeal. “The liability imposed by law,” as 
expressed in the policy, is fixed upon the entry of judgment in the action and is 
not dependent upon subsequent proceedings by way of appeal. Schoenfeld v. 
New Jersey Fidelity & Plate Glass Insurance Co., 203 App. Div. 796, 197 N. Y. S. 
606; 755 Seventh Ave. Corporation v. Carroll, 266 N. Y. 157, 161, 194 N. E. 69; 
Shaw v. Citizens’ Casualty Co., 241 App. Div. 399, 273 N. Y. S. 153. 

This conclusion is fortified by reference to other provisions of the policy: 

Assured’s Right of Recovery. No action shall lie against the Company 
to recover for any loss and/or expenses covered by this Policy, arising or resulting 
from claims upon the Assured for damages, unless it shall be brought by the 
Assured for loss and/or expense actually sustained and paid in money by him 
after actual trial of the issue. * * * 

“H. Insolvency or Bankruptcy of Assured. The insolvency or bankruptcy of 
the Assured shall not release the Company from the payment of damages for 
injuries sustained or loss occasioned during the life of the Policy and in case 
execution against the Assured is returned, unsatisfied in an action brought by the 
injured, or his or her personal representative in case death results from the 
accident, because of such insolvency or bankruptcy, then an action may be main- 
tained by the injured person or his or her personal representative against this 
Company, under the terms of this Policy, for the amount of the judgment in the 

said action not exceeding the amount of this Policy.’ 

Considering the language employed in paragraph “G” of the policy in con- 
junction with the insurance carrier’s agreement to indemnify the assured “against 
loss and/or expense by reason of the liability imposed by law upon the assured 
for damages on account of bodily injuries * * * ,” it appears manifest that 
Irrespective of the mandate of the Insurance Law, the parties themselves intended 
to fix the liability of the insurer immediately following the actual trial of the 
Issue against the assured. It was not contemplated, even in the policy, that such 
liability should not accrue until all possibilities of appeal had also been invoked. 
The liability imposed by law upon the assured was fixed after the “actual trial 
of the issue” and entry of judgment thereafter. By fair intendment of the 
parties, as reflected in the language employed and irrespective of the clear import 
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of the statute, it follows that upon return of an execution unsatisfied by reason 
of the insolvency or bankruptcy of the assured, the plaintiff became vested with 
the cause of action sued upon herein. If there was any doubt at all as to the 
meaning of the term “judgment” as used in the statute, such doubt is dispelled by 
the language of the policy. 

I am not unmindful of a contrary conclusion arrived at in Schroeder y, 
Columbia Casualty Co., 126 Misc. 205, 213 N. Y. S. 649. The authtority of that 
case has been considerably impaired by decisions construing the provisions of 
section 282-b of the Highway Law, now section 17 of the Vehicle and Traffic 
Law. Pape v. Red Cab Mutual Casualty Co., 128 Misc. 456, 457, 219 N. Y. S. 135, 
136; McDermott v. Concord Casualty & Surety Co., 148 Misc. 323, 265 N. Y. S. 
795; Imber v. Consolidated Indemnity & Insurance Co., 147 Misc. 758, 264 N. Y. S. 
554, affirmed without opinion 240 App. Div. 820, 266 N. Y. S. 970. 

While the two statutes are by no means alike, a somewhat analogous situation 
presented itself in determining rights of an assured and liabilities of an insurance 
company in a policy of insurance that had been issued pursuant to the provisions 
of section 17 of the Vehicle and Traffic Law (as enacted by Laws 1929, c. 54). 
That section provides in part as follows: 

“1. Every person, firm, association or corporation engaged in the business 
of carrying or transporting passengers for hire in any motor vehicle * * * shall 
deposit and file with the commissioner of motor vehicles for each motor vehicle 
intended to be so operated, either a personal bond, with at least two sureties 
approved by the commissioner, a corporate surety bond or a policy of insurance 
in a solvent and responsible company authorized to do business in the state, 
approved by the commissioner, in the sum of two thousand five hundred dollars, 
conditioned for the payment of any judgment recovered against such person, firm, 
association or corporation for death or for injury to persons or property caused 
in the operation, maintenance, use or the defective construction of such motor 
vehicle.” 

While it is true that there is a difference between the respective liabilities 
imposed upon an insurer by section 109 of the Insurance Law, as distinguished 
from section 17 of the Vehicle and Traffic Law, the purpose and spirit of both are 
the same. The state, in both instances, has recognized a definite obligation to 
protect injured persons and to impose definite liability upon carriers engaged in 
casualty undertaking, whether the insured voluntarily procures a policy of indemnity 
regulated by the insurance statute or is required to do so under the provisions of 
the Vehicle and Traffic Law. 

In Pape v. Red Cab Mutual Casualty Co., supra, the plaintiff had recovered 
judgment for personal injuries arising out of a taxicab accident. Notice of 
appeal from the judgment was filed, but no bond was furnished to stay execution. 
Plaintiff then brought action against the insurer under its policy and pursuant to 
the provisions of what was then section 282-b of the Highway Law. In that case, 
the policy provided as follows: 

“No action shall be maintained against the corporation under this policy 
unless brought after the amount of loss shall have been fixed either by a final 
determination of the litigation after trial of the issue or by agreement between the 
parties with the written consent of the corporation.” 

The defendant contended that by reason of the pendency of the appeal in the 
action against the principal, there was a lack of final determination of the main 
litigation as to impose any liability upon it under the insurance policy. In rejecting 
this argument, the Appellate Term of this department held as follows: 

“The express language of the clause in the policy would seem to indicate that 
it was not intended to fix the insurer’s liability upon the determination of the 
litigation beyond all possibilities of appeal. If there were any doubt in the matter, 
it is disposed of by the mandatory language of section 282-b of the statute in 
question which makes the indemnitor liable ‘for the payment of any judgment 
recovered’ against the principal.” 128 Misc. 456, at page 457, 219 N. Y. S. 135, 136. 


The provisions of the Insurance Law are as clear and as emphatic as those 
of the Vehicle and Traffic Law. Moreover, nowhere in the instant policy of 
insurance is there any reference to a final judgment or a final determination. 
can find no essential difference between the purpose and intent of the respective 
provisions of these statutes in so far as the right to maintain the present action 
is concerned. The argument that the insurance carrier may be prejudiced if it 
lad to pay the amount of its liability now and the pending appeal from the 
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judgment against the assured resulted in a reversal thereof, has no merit. — An 
apt answer to the contention may be found in the striking language of Chief 
Justice Taft: 

~ “Tt is to be remembered that the assumption of liability by the Insurance 
Company under Section 109 is entirely voluntary. It need not engage in such 
insurance if it chooses not to do so. * * * It secures to the injured person the 
indemnity which his injurer has provided for himself in advance to avoid payment 
for the injury. But the clause becomes operative only in the event of the 
insolvency or bankruptcy of the assured when he can no longer use the indemnity 
to pay the injured person as he should. The title to the indemnity passes out 
of the bankrupt or insolvent person and vests in him in whom the contract and 
the state law declares it should vest. The assured is divested by the terms of the 
instrument under which the interest of the assured and the interest of the injured, 
the contingent, and now absolute, were created.” Merchants’ Mutual Automobile 
Liability Insurance Co. v. Smart, 267 U. S. 126, 130, 131, 45 S. Ct. 320, 321, 69 
tL. Ed: 538. 

If the insurer failed to file a bond and the assured were obliged to pay the 
full amount of the judgment, the insurer would have become “immediately liable 
to the assured for the amount of its obligation under the policy. Upton Cold 
Storage Co. v. Pacific Coast Casualty Co., 162 App. Div. 842, 147 N. Y. S. 765. See, 
however, Kennelly v. London Guarantee & Accident Co., 184 App. Div. 1, 171 
N. Y. S. 423, where it was held that the insurer discharged its obligation to the 
insured by offering to file a bond for stay of execution up to the amount of its 
own liability. 

But it is urged that a certain element of hardship may arise where a judgment 
for personal injuries is greater in amount than the obligation assumed by the 
insurer under its policy. It has been held, for example, in an action brought 
against an insured under section 17 of the Vehicle and Traffic Law, that summary 
judgment would lie, although in the action for personal injuries the insurer fileda 
bond for the amount of its obligation which was less than that of the judgment 
obtained. Imber v. Consolidated Indemnity & Insurance Co., supra. 

It was strongly urged that while the filing of a bond for an amount less than 
the judgment could have no effect in staying execution thereunder, pursuant to 
section 594 and section 614 of the Civil Practice Act, it should operate to postpone 
the liability of the insurer to pay pending final disposition on appeal. That view 
was rejected in the case just cited. Perhaps an amendment to the statute may be 
desirable. See, however, Coleman v. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N. E. 367, 72 A. L. R. 1443; Seessel v. New Amsterdam Casualty Co., 140 
Tenn. 253, 204 S. W. 428; Commercial Casualty Insurance Co. v. Fruin-Colnon 
Contracting Co. (C. C. A.) 32 F.(2d) 425. Under the present state of the law, 
the insurer, to stay execution, might file a bond on appeal from the summary 
judgment awarded against it and endeavor to have that appeal and the appeal from 
the personal injury judgment heard at the same time. Cf. Shapiro v. Equitable 
Casualty & Surety Co., 256 N. Y. 341, 176 N. E. 416. 

Since the foregoing opinion was prepared, I have learned of several unreported 
decisions which clearly sustain the position here taken. In Alfred Stone v. A&tna 
Life Insurance Co., N. Y. Law Journal, August 26, 1935, p. 665, Mr. Justice Steuer 
without opinion, granted a motion for summary judgment, in an action brought 
under section 109 of the Insurance Law, on a state of facts similar to the instant 
case. His decision was affirmed, without opinion, in 240 App. Div. 1027, 268 
N. Y. §. 989. In Youknot v. United States Fidelity & Guaranty Co., Misc. 
——, 283, N. Y. S. 902, Mr. Justice Callahan, in a brief memorandum, likewise 
granted summary judgment, although the policy there provided for payment to 
the assured only on the entry of final judgment. That decision was affirmed by the 
Appellate Division, without opinion 245 App. Div. 705, 281 N. Y. S. 968. 

The motion for summary judgment is granted and the clerk directed to enter 
judgment in favor of the plaintiff for the relief demanded in the complaint. 
Twenty days’ stay of execution. 
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HIGGINS et al. v. PHCENIX INS. CO. No. 25617. 
Supreme Court of Oklahoma. Dec. 3, 1935. 
Rehearing Denied Dec. 24, 1935. 
53 Pacific Reporter (2d) 735. 
3. INSURANCE. 

Where insured informs insurer’s agent regarding all details in reference to 
mortgage lien on automobile covered by fire policy, agent’s knowledge must be 
imputed to insurer, and erroneous recital in policy that there is no mortgage lien 
cannot operate to bar insured’s recovery. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Syllabus by the Court. 

1. Defendant’s demurrer to plaintiff’s evidence admits the truth of all facts 
shown, as well as all reasonable inferences in favor of plaintiff which may be drawa 
from the evidence. 

2. When plaintiff's evidence, taken as true on demurrer, and all reasonable infer- 
ences that may be drawn therefrom in plaintiff’s favor, show a right to recover, it 
is error to sustain. defendant’s demurrer to the evidence. 

Appeal from District Court, Kay County; John S. Burger, Judge. 

Action on a fire insurance policy by Harold Higgins and others against the 
Phoenix Insurance Company. From a judgment sustaining defendant’s demurrer to 
the evidence, plaintiffs appeal. 

Judgment reversed, and cause remanded. 

M. L. Opperud, of Blackwell, and O. B. Martin, of Newkirk, for plaintiff in 
error Higgins. 

Alton Shaw, of Blackwell, for plaintiffs in error Krouch Bros. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendant in error. 

WELCH, Justice. 

In the trial court the plaintiff, Harold Higgins, et al., sued the defendant, 
Phoenix Insurance Company, a corporation, to recover on fire insurance policy for 
the loss by fire of an automobile. 

At the conclusion of plaintiff's evidence, the trial court sustained defendant’s 
demurrer to plaintiff's evidence, and discharged the jury and rendered judgment 
for the defendant. 

The plaintiffs on appeal urge error of the trial court in sustaining such demurrer 
to their evidence. 

The controlling question concerns a certain mortgage lien upon the automobile 
and certain provisions of the insurance policy relative thereto. The insurance policy 
contained the recitation that the property was free from any such lien, and contained 
the usual provision preventing recovery on the policy in case of undisclosed liens. 

It was the plaintiff’s contention in the trial court, and here, that when he applied 
for and obtained the insurance, that he fully advised the agent of the company as to 
the existence of the mortgage lien and the amount thereof. 

[1, 2] It is well-settled that the demurrer to the evidence admits the truth of all 
facts shown, together with all reasonable inferences that may be drawn therefrom. 

The plaintiff testified that he stated to the agent in the agent’s office in the 
presence of the agent and certain employees, the facts in full detail as to the mort- 
gage indebtedness. ‘There is some conflict in the testimony as to which part of his 
conversation was had with the agent of the defendant, and which part or portion 
with an employee of the agent. It is the defendant’s contention that whatever state- 
ments were made by the plaintiff were made to the employee or relative of the 
agent, and, therefore, not binding upon the company. Any such conflict in testi- 
mony could not be determined by the trial judge upon the demurrer, which, under 
our decisions, operates to admit the truth of plaintiff's evidence, and to withdraw 
from the consideration such of the evidence as is favorable to the defendant. 

[3] Treating all of the plaintiff's evidence as admitted by demurrer, it is fairly 
shown that the plaintiff did state in the defendant’s agent’s presence, and to the 
agent, all of the details in reference to the mortgage lien. 

The policy as then issued by the defendant should have recited the existence of 
the lien, which under this state of the record was known to the agent. 

This knowledge of the agent must be imputed to the company, and the erroneous 
recitation in the policy that there was no mortgage lien cannot operate to bar plain- 
tiff’s recovery under this state of the record. See Rochester American Ins. Co. V. 
Thomas (Okl. Sup.) - P.(2d) ——,* decided Sept. 10; 1935, and Northern Assur- 
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ance Co. v. Payne (Okl. Sup.) 52 P.(2d) 70, decided Sept. 10, 1935; also State 
Mutual Insurance Co. v. Green, 62 Okl. 214, 166 P. 105, L. R. A. 1917F, 663, and the 
decisions there cited. 

In his brief, the defendant notices the conflicts in the testimony and points out 
the evidence of former fire losses by the plaintiff, and some discrepancies as to the 
amount of plaintiff’s investment in the automobile. These items of evidence might 
have their proper weight in directing the jury to the proper determination of the 
issues of fact, but cannot aid defendant in considering the question whether the trial 
court erred in sustaining defendant’s demurrer to the evidence. 

Under our settled rule, we must conclude that the testimony and evidence of the 
plaintiff, when tested by demurrer, admitting its full truth, was wholly sufficient to 
establish plaintiff's right to recover, and that in view of the admissions accompany- 
ing the demurrer, that the trial court erred ‘in sustaining defendant’s demurrer to the 
evidence. 

Since the cause must be tried again, we have refrained from any further detailed 
discussion of the testimony and evidence. The judgment is reversed, and the cause 
remanded, with directions to grant plaintiff a new trial. 

McNeill, C. J., Osborn, V. C. J., and Bayless and Corn, JJ. 


JJ*s 


concur, 


1 Not released by court at date of publication. 


SEATON et al. v. PICKENS et al. No. 1579—6427. 
Commission of Appeals of Texas, Section B. Nov. 27, 1935. 
87 Southwestern Reporter (2d) 709. 
INSURANCE. 


Under automobile liability policy insuring against direct loss by reason of lia- 
bility imposed by law on insured for injuries, or accidental death suffered by any 
person, policy held an indemnity obligation rather than liability contract and no 
cause of action against insurer accrued in favor of injured party, or insured, until 
after rendition of judgment against insured; hence joinder of insurer in injured 
person’s suit against insured was improper. 

(Kor other cases, see Insurance, Dec. Dig. § 591%.) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

\ction by Mrs. Katie Mae Seaton and another against A. S. Pickens and 
another. To review a judgment of the Court of Civil Appeals [51 S.W.(2d) 1050] 
reversing a judgment for plaintiffs, plaintiffs bring error. 

Judgment of Court of Civil Appeals modified and affirmed. 

White & Yarborough, of Dallas, for plaintiffs in error. 

James F. Gray, Goggans & Keith, and J. L. Goggans, all of Dallas, and Joe A 
Keith, of Sherman, for defendants in error. 

T. \V. Davidson, of Dallas, as amicus curiz. 

SMEDLEY, Commissioner. 

Plaintiff in error Mrs. Seaton, a guest in an automobile owned and operated 

hy defendant in error Pickens, was injured in a collision and sued both Pickens 
and his insurer, plaintiff in error Universal Automobile Insurance Company, 
asserting a right to join the insurance company as a defendant in her suit for 
damages against Pickens, because the company in its policy issued to Pickens 
had contracted to pay and satisfy all judgments rendered against Pickens on 
account of injuries inflicted by the automobile. 
_, The insurance company’s plea in abatement and exception contesting its 
joinder as a defendant were overruled. After trial before a jury, judgment was 
rendered in favor of Mrs. Seaton against both Pickens and the insurance company 
tor $6,500. The Court of Civil Appeals reversed and remanded the cause on 
account of misconduct of the jury, but construed the policy as creating primary 
liability on the part of the insurance company in favor of one injured by the 
assured’s negligence, and sustained the trial court’s action in overruling the com- 
pany's plea in abatement and exception. 51 S.W.(2d) 1050. 

The decision of the Court of Civil Appeals, in its construction of the policy 
and in its ruling with respect to joinder of the insurer, is contrary to several 
recent decisions in which opinions written by the Commission of Appeals were 
adopted by the Supreme Court, namely: Universal Automobile Insurance Com- 
pany v. Culberson, 86 S.W.(2d) 727, decided October 30, 1935; Grasso v. Cannon 
Ball Motor Freight Lines, 81 S.W.(2d) 482; Moxon v. Ray, 81 S.W.(2d) 488; 
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American Fidelity & Casualty Co. v. McClendon, 81 S.W.(2d) 493; Kuntz y, 
Spence caer. Com. App.) 67 S.W.(2d) 254; American Indemnity Company y, 
Martin, 84 S.W.(2d) 697. 

The policy of insurance issued by plaintiff in error Universal Automobile In- 
surance Company insured Pickens “against direct loss by reason of liability 
imposed by law upon the assured for damages by reason of the ownership or 
maintenance cf the automobile * * * if such loss be sustained on account of 
bodily injuries or death accidentally suffered or alleged to have been suffered 
by any person or persons as the result of an accident occurring while this policy 
is in force.” The policy specifically states the limits of the company’s liability 
to be: (A) To investigate all accidents and to employ attorneys to represent 
the assured in all suits; (B) “in event a final judgment be rendered against the 
assured, to pay the same to an amount not exceeding the limits specified herein”; 
(C) to pay all costs taxed against the assured in any. such defended suit, all 
interest accruing after entry of judgment, and any expense incurred by assured 
for immediate and imperative surgical relief. 

The policy provides that all rights under the same are strictly personal to 
the assured, but contains a paragraph stating that insolvency or bankruptcy of” 
the assured shall not release the company from the payment of damages for injury 
or loss occasioned during the life of the policy, and that in case execution against 
the assured is returned unsatisfied in an action brought by the injured person, 
“an action may be maintained by the injured person against the company for the 
amount of the judgment of said action not exceeding the amount of the policy.” 

The identical policy,-issued by the same company, was construed in Universal 
Automobile Insurance Company v. Culberson, supra. It was there held that the 
policy was a contract of indemnity against loss and expense rather than a con- 
tract of insurance against liability for loss and expense; that suit by the assured 
to recover of the insurer the amount of a judgment rendered against the assured 
in a suit by the injured person, was subject to abatement as prematurely brought, 
because the assured had not paid the judgment or any part of it; that by the terms 
of the policy the company was directly obligated to pay such judgment to the 
injured person and to pay all costs to the officers of the court; that in the event 
the company, after rendition of final judgment against the assured in the suit by 
the injured person, should refuse to pay the same to an amount equal to the 
limits specified in the policy and should refuse to pay the costs taxed against 
the assured, then the assured could bring a suit against the insurer to enforce 
payment of the judgment and costs without first paying the same, provided such 
suit was expressly brought for the use and benefit of the holder of the judg- 
ment and the officers of the court; that the injured person, the holder of such 
judgment, had, on account of the bankruptcy and insurance clause and after 
return unsatished of execution issued against assured, the right to prosecute a 
suit against the company in her own behalf for the amount of the judgment 
not exceeding the amount of the policy, with interest from the date of entry ot 
the judgment; and that failure on the part of the assured to co-operate with 
the company, as required by the policy, in the defense of the suit brought by the 
injured person against the assured, could be urged in defense of a suit to compel 
the company to pay the amount of the judgment rendered in the first suit, whether 
such subsequent suit was brought by the assured or by the person injured. 

It follows from the construction placed on the policy by that decision that 
the insurance company was improperly joined in the suit brought by Mrs. Seaton 
against Pickens, and that her suit was prematurely brought against the company. 
The liability of the insurer under the policy is primarily to indemnify the assured 
against loss. No right of action on account of injury to a third person arises, 
either in favor of the assured or in favor of the injured person, against the 
insurer until after final judgment has been rendered against the assured in the 
injured person’s suit against him. 


It is not expressly stated in the opinion in Universal Automobile Insurance Com- 
pany v. Culberson, supra, that one who has obtained a final judgment against the 
assured for injury suffered from the operation of the automobile may, when the 
insurer fails or refuses to pay the judgment, maintain an action against the insurer 
to enforce payment of the judgment without first causing execution to be issued 
against the assured, but that he may so maintain such action follows from the con- 
struction of the policy as directly obligating the company to pay the final judgment 
to the injured person and from the ruling that the assured may maintain an action 
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against the insurer to enforce payment of the judgment, without first paying the 
same, provided the suit is brought for the use and benefit of the injured person. 
Under the construction given the policy, the injured person, after obtaining final 
judgment against the insured, may sue the insurer to enforce payment of the judg- 
ment without causing execution to be issued against the assured, or he may cause 
execution to be issued against the assured and sue the insurer to enforce payment 
of the judgment in the event the execution is returned unsatisfied. 

The same construction is given to the policy of insurance involved herein in 
respect to the right of an injured person to join or to sue the insurer as was given 
in Grasso v. Cannon Ball Motor Freight Lines, and other decisions above cited, to 
the statute requiring motor carriers to procure and file bonds or policies of insur- 
ance binding the insurer to pay to the extent of the face amount of the policy all 
judgments which may be recovered against such motor carriers based on claims for 
loss or damages for personal injury or loss of or injury to property. The policy, 
because it binds the insurance company to pay final judgments rendered against the 
insured in favor of persons injured by the operation of the automobile, inures to 
the benefit of such injured persons, as well as to the benefit of the assured, but a 

nal judgment against the assured is by the policy made the basis of a suit by an 
injur red person; and when the injured person joins the insurer in the suit by which 
he seeks to establish the liability of the assured, the suit must be abated as to the 
insurer, both because of improper joinder and because the suit is prematurely 
instituted. 

The policies construed in Kuntz v. Spence and American Indemnity Company 
vy. Martin, supra, contained clauses providing in substance that no action shouid 
lie against the insurer for any loss under the policy until the amount of the dam- 
ages for which the assured might be liable should be determined, either by final 
judgment against the assured or by agreement. It was held that the policies could 
not in the face of such “no action” clauses be construed as giving a direct right of 
action to the injured party before judgment against the assured. The policy in the 
instant case does not provide in terms that no action shall be brought on it until 
after judgment in favor of the injured person against the assured, but its effect is 
the same when it specifically states the limit of the company’s liability as being the 
payment of a final judgment that may be rendered against the assured. As said in 
one of the briefs, “There can be no difference in legal effect between language which 
afirmatively bestows the right of action after the recovery of a final judgment 
against the assured and a policy general in its insuring terms, with further provision 
that there shall be no liability until after a final judgment shall have been rendered 
against the assured.” 

The cause must be reversed and remanded because of the trial court’s action, 
which was prejudicial to both defendants, in overruling the plea in abatement. 
Other assignments need not be considered, as they relate to alleged misconduct of 
the jury, improper argument, and similar alleged trial errors which probably will 
not again occur. 

The judgment of the Court of Civil Appeals reversing and remanding the cause 


iS affir ‘med, but with direction to the trial court to sustain the insurance company’s 
plea in abatement. 


nisi adopted by the Supreme Court. 


BORGER v. MORROW. No. 3871. 
Court of Civil Appeals of Texas. Amarillo. Nov. 11, 1935. 
87 Southwestern Reporter (2d) 758. 
1. INSURANCE. 


_ As respects liability on automobile fire policy, whether insured’s misdescrip- 
tion of model and motor number was made intentionally or in good faith held 
immaterial. 
(For other cases, see Insurance, Dec. Dig. § 280.) 
or 


Insured who sold his automobile held not entitled to recover on automobile 
fire policy which contained unconditional ownership clause, even if fitle did not 


pass from insured to purchaser, since any transaction which affected absolute 
and unconditional ownership came within inhibition. 


(For other cases, see Insurance, Dec. Dig. § 328[8].) 
Appeal from District Court, Hutchinson County; Clifford Braly, Judge. 
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Suit by L. A. Borger against Wright Morrow, receiver for the Security Union 
Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

See, also (Tex. Com. App.) 82 S.W.(2d) 944. 

G. C. Harney, of Borger, for appellant. 

H. M. Hood and Jos. H. Aynesworth, both of Borger, for appellee. 

Jackson, Justice. 

The appellant, L. A. Borger, instituted this suit in the district court of Hutchin- 
son county against the appellee, Wright Morrow, receiver for the Security Union 
Insurance Company, on a fire insurance policy alleged to have been issued by the 
company to the appellant. 
< He pleaded that on January 25, 1930, the appellee company issued the policy, 
by the terms of which it agreed if “a certain Hudson Super-Six Roadster automo- 
bile, Model 1929, Motor No. 795819, Serial No. 26424, was destroyed by fire,” that 
it would pay him the sum of $1,160, and that thereafter, on March 10, 1930, the 
automobile was so destroyed. 

The appellee answered by general denial, alleged that the car owned by appellant 
was not a 1929 model, with motor No. 795819, but was a 1928 model, motor No. 
508613, a different, older, and inferior machine to that described to the company 
and covered by the policy issued. 

That the policy contained warranties that: “The assured’s occupation or busi- 
ness, where the subject of this insurance is used in connection therewith, the descrip- 
tion of the car insured, the facts with respect to the purchase of same, the use to 
which it is and will be put, and the place where it is usually kept, as set forth and 
contained in this policy are statements of fact known to and warranted by the 
assured to be true, and this policy is issued by the Company relying upon the truth 
thereof.” 

That the policy also contained this clause: “This entire policy shall be void 
unless otherwise provided by agreement added thereto: (a) If the interest of the 
assured in the subject of this insurance be or become other than unconditional and 
sole owner; or in case of transfer or termination of the interest of the assured 
other than by death of the assured; or in case of any change in the nature of the 
insurable interest of the assured in the property described herein, either by sale or 
otherwise.’ 

It pleaded the effect of these provisions; that appellant had sold and delivered 
the machine to Bob Ayres, who took and had possession thereof on the date of the 
alleged fire on March 10, 1930; that by reason of the material statements made, 
upon which it relied and which were untrue, and the breach of the absolute and 
unconditional ownership clause, the appellee was not liable. 

In a supplemental petition, in reply to appellee’s answer, the appellant pleaded 
a general denial, admitted that the motor number in the policy was as alleged 
by appellee, and was not the motor number of the car covered, but said he did 
not know how this discrepancy occurred. 

At the close of the testimony the court peremptorily instructed a verdict for 
appellee, entered judgment thereon, and it is of this action that complaint is made. 

The policy was introduced, and contained the provisions above quoted. The 
testimony discloses that the car destroyed by fire was not a 1929 model, motor No. 
795819, as described in the policy, but was a 1928 model, motor No. 508613; that 
the description of the car from which the policy was written was furnished the 
agent of appellee by appellant; that the market value of the machine destroyed 
and its insurance value were less than a 1929 model; that a different premium 
for the insurance prevailed, and had appellee known that the car was a 1928 
instead of a 1929 model, it would not have issued the policy here involved. 

[1] Whether this misdescription was made intentionally or in good faith 
is immaterial. In Automobile Owners’ Ins. Ass’n v. Hennessy (Tex. Civ. App.) 
299 S. W. 281, 282 (writ denied), the court said: “It conclusively appears in this 
case that the representation in the statement was that the model and style of the 
body of thegcar were ‘1921, touring.’ The statement was material to the risk and 
the rate of premium to be charged, as proved. The model of the car, as shown 
by all the evidence, was 1919. The appellee undertakes to excuse the representa- 
tion that the car was a 1921 model upon the ground that the bill of sale that 
he took showed the car to be a 1921 model. He admitted that he had no other 
information or knowledge as to the model than that stated in the bill of sale. * * * 
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The good faith of appellee, as shown in making the representation of fact was 
an insufficient reply to the defense. The fact represented must be shown to be 
true.” See, also, Trinity Universal Ins. Co. v. Winter et al. (Tex. Civ. App.) 
67 S.W.(2d) 926. 

The testimony shows that prior to the fire the appellant, on January 29, 
1930, entered into a contract for the sale of the machine to Bob Ayres; that by 
the terms of the contract the down payment was to be approximately $400 paid 
part in cash and part by credit on a debt due Ayres by appellant; that Ayres 
executed a mortgage to appellant for the deferred payments, containing the 
terms and conditions of the sale, which instrument was placed of record; that 
possession of the car was delivered to Ayres, who removed it from Hutchinson 
to Moore county, secured a license in said last county in his own name as owner 
of the machine, used the car, and had possession thereof at the time it was 
destroyed by fire. 

The appellant contends that this was not a sale because it was agreed that 
before the consummation thereof Ayres was to make the down payment of $400, 
which he claims was never made. The testimony indicates that appellant credited 
on this down payment the amount of indebtedness he was due Ayres, but that 
no cash was paid. Mr. Ayres testified that he was still obligated to pay for the 
car if appellant failed to recover on the policy sued on. 

2, 3] The appellant had not executed a bill of sale to Ayres covering the 
title of the car, but this was not necessary to pass title. Fidelity Union Fire Ins. 
Co. v. Ballew-Satterfield Co. (Tex. Civ. App.) 10 S.W.(2d) 163. Neither was 
it essential that title to the automobile pass from appellant to Ayres in order 
for appellee to avail itself of the unconditional ownership clause of the policy 
as a defense. A conditional sale or any transaction that affected absolute and 
unconditional ownership came within the inhibition of the policy. Continental Ins. 
Co. v. Michaels (Tex. Civ. App.) 13 S.W.(2d) 465; Hartford Live Stock Ins. 
Co. v. Carlisle (Tex. Civ. App.) 16 S.W.(2d) 297; Concordia Fire Ins. Co. of 
Milwaukee v. McCarty Motor Co. (Tex. Civ. App.) 45 S.W.(2d) 446, 447. 

Since, under the undisputed facts, appellant was not entitled to recover, the 
court correctly directed a verdict in behalf of appellee. 

The judgment is affirmed. 
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CASUALTY 


CITIZENS LOAN & INVESTMENT CO. v. ST. PAUL MERCURY 
INDEMNITY CO. No. 30560. 
Supreme Court of Minnesota. Nov. 29, 1935. 
263 Northwestern Reporter 541. 
INSURANCE. 

Policy defining robbery as felonious and forcible taking of property by violence 
inflicted upon custodian, by putting custodian in fear of violence, or by “overt, 
felonious act committed in the presence of a custodian and of which he was 
actually cognizant” held to cover loss of diamond to ostensible prospective buyer, 
who substituted glass for diamond while examining diamond in presence of 
insured’s manager and fled with diamond when manager protested and demanded 
return of diamond. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Syllabus by the Court. 

Defendant, by its policy of insurance, undertook to indemnify plaintiff against 
loss occasioned by robbery defined in the policy as “a felonious and forcible taking 
of property: A. By violence inflicted upon a custodian; B. By putting him in fear 
of violence; C. By an overt felonious act committed in the presence of a custodian 
and of which he was actually cognizant.” 

The facts were that one Dunn, pretending to be interested in buying a costly 
diamond in plaintiff's possession and while examining it for that ostensible pur- 
pose, by trickery and artifice, substituted a worthless piece of ordinary glass, 
cut in size and appearance to resemble plaintiff's diamond. This took place in 
the presence of plaintiff’s manager and custodian, who protested that the substitute 
was not the diamond shown, and demanded that Dunn immediately give it up. 
Dunn threatened action for damages because of accusation made, then briskly 
and hurriedly left and absconded and has never been heard of since. Held, that 
liability was properly found as a matter of law, and trial court did not err in so 
holding; also, that it properly left to jury single question of value of diamond 
so taken. 

Appeal from District Court, Stearns County; Carroll A. Nye, Judge. 

Action by the Citizens Loan & Investment Company against the St. Paul 
Mercury Indemnity Company. From a judgment for plaintiff, defendant appeals. 

\ firmed. 

Gillette & Meagher, of Minneapolis, and William P. Murphy; of St. Cloud, 
for appellant. 

Donohue, Quigley & Donohue, of St. Cloud, for respondent. 

Junrus J. OLson, Justice. 

Defendant appeals from a judgment. Action was brought to recover upon 
a policy of insurance issued by defendant, as insurer, to plaintiff as the assured. 
The only question presented upon this appeal is whether the promised indemnity 
on defendant’s part has become operative upon the facts now to be stated. Plain- 
tiff is engaged in the business of loaning money on collateral. As such, it had 
in its possession a valuable unset diamond. On April 12, 1934, a suave and well- 
dressed young man came into its place of business and expressed a desire to look 
at it with the object of purchase, he having heard about plaintiff's ownership 
through a man well known to the plaintiff's officer in charge of its business. This 
took place immediately prior to the noon hour. As the diamond was in a bank 
safety deposit vault, it was arranged that he was to come back at 1:30 o'clock 
that afternoon. The diamond was procured during the interim, and promptly 
at the appointed time the prospective purchaser came back. Mr. Sharp was the 
man in charge of plaintiff’s place of business. He invited Dunn (that was the 
name the young man used in introducing himself) to step into a small inclosure 
near the front of the room where plaintiff's business was conducted. Both men 
seated themselves at a small flat-topped desk, opposite each other. The diamond 
was wrapped in white paper placed in an envelope. Sharp took it out of the 
envelope and placed it upon the desk so as to give Dunn a good chance to 
see it in its full glory, that part of the room being near the window and as such 
affording good light. They talked matters over several minutes, Dunn in the 
meantime examining it with critical eye. The price was set at $800, Mr. Sharp 
wrapped it up in the same white paper, placing it so wrapped in the envelope 
from which taken, and placed the envelope under a flap of his desk blotter on 
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his side of the desk. Some further talk was had, Dunn finally suggesting that 
he would like to take another look at it. Sharp accommodated him, and Dunn 
picked it up, holding it up to the light and appeared to weigh it in the palm 
of his hand. He took out of his inside pocket a handkerchief and pretended to 
polish the diamond by rubbing and manipulating it in his handkerchief. He desired 
to light a cigarette, and Sharp obligingly struck a match, holding it up and across 
the desk so Dunn might conveniently get his cigarette lighted. Immediately 
thereafter or while this was going on, Dunn dropped what in fact turned out 
to be only a piece of cut glass upon the desk. Mr. Sharp thought something 
was wrong and promptly told Dunn, “That is not my diamond. I want you to 
put my diamond back there.” Dunn became indignant and told Sharp, “You want 
to be careful, young fellow. You will get yourself into trouble accusing me of 
stealing. You will have a civil suit on your hands if you don’t look out.” He 
immediately got up, brushed past Sharp, and hurried out of the door. From 
there he went through the front door of a nearby hotel and thence through a 
back door and into the back yard thereof, where there was a parking place for 
automobiles. Sharp pursued him, but was unable to catch him. The police depart- 
ment was promptly notified, but no trace of the wily Dunn has ever been found. 

The policy provisions are: “Robbery, as used in this policy, shall mean a 
felonious and forcible taking of property: A. By violence inflicted upon a cus- 
todian; B. By putting him in fear of violence; C. By an overt, felonious act 
committed in the presence of a custodian and of which he was actually cognizant.” 

Upon the facts thus presented the court submitted to the jury the single 
question of the value of the diamond at the time of the taking thereof by Dunn. 
No question is or could be raised respecting the amount of the verdict as same 
is well within the proof appearing in the record. 

The court was of opinion that paragraph C, quoted above, compelled a finding 
of liability. To this defendant’s attack is directed. Many cases are cited in 
counsels’ brief defining robbery as a criminal offense. From these it is argued 
that plaintiff cannot recover, as the crime committed was one of losing by means 
of trickery and not robbery. If defendant had not defined robbery in its policy, 
it may well be that defendant’s argument is well founded, at least to the extent 
that a jury question was involved. But defendant’s liability is to be measured 
by its contract. Under paragraph C, it chose to define as one of its promises 
to plaintiff that indemnity would be made if “by an overt, felonious act com- 
mitted in the presence of a custodian and of which he was actually cognizant” 
loss to plaintiff resulted. No amount of argument, no matter how well presented, 
can avoid the plain reading of defendant’s undertaking. Dunn’s taking was overt 
and felonious. That Mr. Sharp as the agent and representative of plaintiff was 
present and cognizant of what happened is too clear for mere sophistry to destroy. 

Nor can paragraph C be so construed as to include the first premise, that 
the taking be “forcible.” If so construed, paragraph B becomes meaningless. 
There obviously “fear” takes the place of force (“forcible”). So in paragraph C 
if “forcible” be included as a part thereof, there is added to the contract a condi- 
tion out of harmony with the liability intended and expressed, thereby virtually 
destroying its meaning and certainly its purpose. Defendant drafted its own 
definition as to liability. If there be doubt as to meaning, and we think there js 
not, the same must be construed against it. 

\ffirmed. 


ABRAMS v. GREAT AMERICAN INS. CO., NEW YORK. 


Court of Appeals of New York. Novy. 19, 1935. 
199 Northeastern Reporter 15. 


1. INSURANCE. 

Language employed in jeweler’s policy excepting loss from theft, conversion, 
or other act or omission of dishonest character of person to whom insured pro- 
perty might be entrusted was required to be given its ordinary meaning such 
as the average policyholder of ordinary intelligence, as well as insurer, would 
attach to it. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 
_ Loss of jewelry resulting from conversion thereof by person obtaining 
jewelry from insured with intention to convert it held within provision of jewelry 
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policy excepting loss from theft, conversion, or dishonest act of person to whom 
jewelry might be entrusted, since insured “entrusted” jewelry to person con- 
verting it, notwithstanding she intended to steal it prior to her receipt thereof, 
since crime was not consummated until she had secured possession through 
delivery by insured to her (Penal Law, § 1290). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Supreme Court, Appellate Division, First Department. 


Action by Godfrey Abrams against the Great American Insurance Company, 
New York. From a judgment of the Supreme Court, Appellate Division (244 
App. Div. 770, 279 N. Y. S. 315) affirming a judgment entered on a directed 
verdict for plaintiff, defendant appeals. 

Reversed, and complaint dismissed. 

Alonzo L. Tyler and Forrest E. Single, both of New York City, for appellant. 

Charles H. Tuttle, Milton W. Levy, Henry Gerson, and Edward J. Gould, 
all of New York City, for respondent. 

O’Brien, Judge. 

Defendant issued to plaintiff a jewelers’ block policy which covers loss 
“arising from any cause whatsoever except * * * (a) Loss or damage or expenses 
by or resulting from theft, conversion or other act or omission of a dishonest 
character * * * on the part of * * * any person to whom the property hereby 
insured may be entrusted by whomsoever for any purpose whatsoever. * * *” 


Through trick and device, by means of false representations and with intent 
to steal, Rose Friedman induced plaintiff to deliver to her two articles of jewelry 
valued at more than $15,000 for the purpose, intended by him and professed by 
her, of effecting a sale by her to one whom she pretended was a prospective 
customer. She had previously established her credit with plaintiff and, unsus- 
pecting, he relied upon her supposed integrity. After securing possession of 
the jewelry, which plaintiff in a spirit of confidence delivered to her, she 
absconded with the proceeds of her crime to France whence she was extradited 
and upon indictment pleaded guilty to grand larceny. This crime had its incep- 
tion in the mind of the criminal prior to her receipt of the stolen goods, but it 
was not consummated until she had secured possession through delivery by 
plaintiff to her. Intent alone is not sufficient; possession must also be obtained. 
Penal Law (Consol. Laws, c. 40), § 1290; People v. Miller, 169 N. Y. 339, 62 N. E. 
418, 88 Am. St. Rep. 546; People v. Fitz-Gerald, 195 N. Y. 153, 88 N. E. 27. 


{1, 2] If plaintiff entrusted the jewelry to Rose Friedman, the transaction 
falls within the exception, and the loss arising from the larceny or “theft” or 
“act of a dishonest character” by the person to whom the property was 
“entrusted” is not covered by the policy. The language employed in the contract 
of insurance must be given its ordinary meaning, such as the average policy- 
holder of ordinary intelligence, as well as the insurer, would attach to it. Such 
common words in the policy as “theft,” “dishonest,” and “entrusted” cannot be 
deemed to have been used as words of art with legalistic implications. The 
exception in the policy does not include such phrases as “common law or 
statutory larceny” but the plain word “theft.” When the word “entrusted’ 
appears in the contract the parties must be deemed to have entertained the 
idea of a surrender or delivery or transfer of possession with confidence that 
the property would be used for the purpose intended by the owner and as stated 
by the recipient. The controlling element is the design of the owner rather than 
the motive of the one who obtained possession. Because plaintiff was deceived 
and his confidence was abused, he entrusted his property to a thief. The mean- 
ing of the word as used in this contract is such “as common thought and com- 
mon speech would now image and describe it.” Van Vechten v. American Eagle 
Fire Ins. Co., 239 N. Y. 303, 307, 146 N. E. 432, 433, 38 A. L. R. 1115. Our view 
of the case places us in agreement with the decision in Lake v. Simmons, 
decided by the Court of Appeal (1926) 2 K. B. 51, rather than the opposite 
decision by the House of Lords in the same case (1927) App. Cas. 487 

The judgment of the Appellate Division and that of the Trial Term should 
be reversed, and the complaint dismissed, with costs in all courts. 

Crane, C. J., and Lehman, Hubbs, Loughran, and Finch, JJ., concur. 

Crouch, J., not sitting. 

Judgments reversed, etc. 
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HALL v. COLUMBIA CASUALTY CO. 
Supreme Court, Appellate Division, Second Department. Dec. 20, 1935. 
283 New York Supplement 950. 
INSURANCE. 


Where judgment was obtained by plaintiff, in action against owners of premises 
in which plaintiff resided, for injuries sustained caused by collapse of chair and 
execution was returned unsatisfied, judgment for plaintiff, in action against insurer 
of owners of premises who carried policy indemnifying them against loss because 
of injuries sustained by any person upon the premises, was affirmed (Insurance Law, 
§ 109). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Action by Elizabeth Hall against the Columbia Casualty Company. From an 
adverse judgment and from an order denying its motion for new trial, the defendant 
appeals. 

Judgment and order affirmed. 

Argued before Lazansky, P. J., and Carswell, Tompkins, Davis, and Johnston, 
hy: 
~ David Tepp, of White Plains, for appellant. 

Myron J. Shon, of Yonkers, for respondent. 

Per Curiam. 

The defendant had issued to one Bochow and his wife a policy indemnifying 
them against loss on account of injuries suffered by any person within or upon 
certain premises of which they were the owners. The plaintiff, 95 years of age, who 
resided with the Bochows, was injured through the collapse of a chair on which 
she had leaned for support. She sued the Bochows, and the insurance company 
defended, but later withdrew from the case on the ground of lack of cooperation. 
An inquest was taken and judgment entered in favor of plaintiff. Execution was 
issued and returned unsatisfied, whereupon the plaintiff brought this action under 
section 109 of the Insurance Law. The jury rendered a general verdict in favor of 
plaintiff. From the judgment entered thereon, in amount $4,165.28, and from the 
order denying its motion for a new trial, defendant appeals. 

Judgment and order unanimously affirmed, with costs. 


GREAT AMERICAN INDEMNITY CO. v. DEATHERAGE. No. 24855. 
Supreme Court of Oklahoma. Nov. 26, 1935. 
As Corrected Jan. 2, 1936. 
52 Pacific Reporter (2d) 827. 


2. INSURANCE. 

Where meaning of policy is ambiguous, or so drawn as tc be fairly susceptible 
of different constructions, policy will be construed strictly against insurer, and 
favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

_ Under indemnity policy excluding liability for injuries or death caused by 
insured’s employee, insurer held liable for injuries caused by insured’s independent 
contractor. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 
_ Proof of mailing of notice of cancellation of indemnity policy from office of 
insurer held insufficient to establish fact of service of notice, burden of proof rest- 
ing upon insurer to establish such fact (St. 1931, § 10495). 
(For other cases, see Insurance, Dec. Dig. § 235.) 
Syllabus by the Court. 


1. Demurrer to evidence admits every fact which it, in the slightest degree, tends 
to prove, together with all inferences and conclusions, that may be reasonably and 
logically drawn therefrom. 


2. Where the meaning of a policy of Insurance is ambiguous, or so drawn as to 
be fairly susceptible of different construction, it will be construed strictly against 
the insurer, and that construction adopted which is most favorable to the insured. 

3. One who expressly or by implication invites another to come upon his 
premises owes a positive duty to such other person to take reasonable care to keep 
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his premises in such a state that the invitee shall not be unduly exposed to danger 
and he cannot escape liability for an injury occasioned by its nonperformance, by 
showing that the immediate cause of the injury was due to the negligence of an 
independent contractor. 

4. The burden of proof rests upon the insurer to establish the fact of service 
of notice of cancellation of the policy. Held, proof of mailing notice from the 
office of the uahes is insufficient to establish the fact of service of notice. 

Appeal from District Court, Tulsa County; Harry L. S. Halley, Judge. 

\ction by L. H. Deatherage against the Atlantic Pipe & Supply Company, 
vherein the Great American Indemnity Company was garnished. From a judgment 
for plaintiff, garnishee appeals. 

Affirmed. 

Hal Crouch and Phil Landa, both of Tulsa, for plaintiff in error. 

Roy F. Ford, of Tulsa (Leslie W. Lisle, of Tulsa, of counsel), for defendant 
In error. 

Per Curiam. 

This cause of action, in so far as this appeal is concerned, arose out of the gar- 
nishment proceedings instituted by the defendant in error, L. G. Deatherage, against 
the plaintiff in error, Great American Indemnity Company, in an attempt to realize 
on a judgment which the defendant in error had obtained against the Atlantic Pipe 
& Supply Company. 

In the lower court, L. H. Deatherage, as plaintiff, had obtained judgment against 
the Atlantic Pipe & Supply Company in the sum of $6,250 as damages for personal 
injury. Said judgment being unsatisfied, garnishment proceedings were started and 
garnishment summons was served upon the plaintiff in error; to the answer of the 
garnishee denying liability, the plaintiff gave notice and elected to take issue. The 
matter was tried before the court and judgment rendered for the plaintiff against 
plaintiff in error for the sum of $5,000. Motion for new trial was overruled, and 
the garnishee appeals to this court. 

The first question presented to the court by the plaintiff in error is: Did the 
court err in overruling the demurrer of the garnishee to the evidence of the plain- 
tiff and in failing to render judgment in its favor under the terms of the policy of 
insurance issued by the garnishee? 

]1] The Atlantic Pipe & Supply Company, defendant in the lower court, had 
purchased from the garnishee a policy of insurance or indemnity bond to protect 
it against just such incident as occurred in this matter. The plaintiff in error con- 
tends that technical construction of their policy of insurance precludes a recovery 
under this policy of a loss sustained in this class of cases. A careful examination 
of the policy of insurance reveals the fact that if the interpretation placed upon this 
policy by the company is correct, the Atlantic Pipe & Supply Company obtained no 
protection under this policy of insurance. The court looks with disfavor upon a 
technical construction of a policy that would relieve the company of its responsibil- 
itv after a loss has occurred under the policy. And any question arising under 
the terms of the policy is construed strictly against the insurer. 

In the policy, the insurer agreed: 

ws EO pay all sums which the assured shall become liable to pay as damages 
imposed by law for bodily injuries, including death at any time resulting there- 
from, suffered by any person or persons not in the employ of the assured, by 
reason of and during the progress of the work described in Statement No. 3 of 
the Schedule, which work has been let or sub-let by the assured to independent 
contractors or independent sub-contractors, as the result of accidents occuring 
during the policy period at the location set forth in said statement, up to an 
amount not exceeding the limit of liability as expressed in Statement No. 5 of 
the schedule of Statements. 

To defend in the name and on behalf of the assured all claims or suits 
ior damages for such injuries or death for which the assured is, or is alleged 
to be liable, and to furnish appeal bonds (or pay the premium thereon) for an 
amount commensurate with the limits of the coverage hereunder in connection 
with such suits. 


“3. To pay in addition to damages all taxed costs in any legal proceedings 
defended by the company, all expenses incurred by the company for investiga- 
tion, negotiation or defense, all expenses incurred with the Company’s written 
consent, and all interest accruing from any judgment until the company has 
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paid, tendered or deposited in court, such part of such judgment as does not 
exceed the limit of the Company’s liability thereon. * * * ” 

It was also provided that “This policy does not cover * * * 3. Loss from the 
liability for, or any suit for damages based on injuries or death, (a) caused by 
an employee of the Assured. * * * ” 

[2] The evidence is undisputed that upon the filing of the action and service 
upon the defendant, the insurer was notified in writnig of the pendency of the 
action, and that it refused to appeal and defend the action. Under the above- 
quoted provisions of the policy, upon the insurer being notified of the pendency 
of this action, it was its duty to appeal and defend the action, provided, of 
course, that the policy was in effect, and such was its duty, whether or not it 
vas liable under the terms of the policy. The language of paragraph No. 2, 
quoted above, “or is alleged to be liable,’ clearly shows this to be true. The 
insurer, therefore, is bound by the judgment against the defendant as to the 
issues determined by such judgment, to the amount of the coverage provided in 
said policy of $5,000. We must therefore determine what issues were determined 
by this judgment. The petition charged that the injuries and damages “were 
caused wholly, directly and proximately by and on account of the negligent 
acts of the defendant, its agents, servants and employees, and also the negligent 
acts of the said John F. Greer, and his agents, servants and employees, and that 
the negligence of the defendant, its agents, servants and employees, commingled 
and cooperated with the negligence of * * * John F. Greer and his servants, and 
was the proximate cause of plaintiff’s injuries and damages.” The judgment 
iecited: “That the plaintiff is entitled to recover of and from the defendant on 
the cause of action set out in plaintiff’s original petition.” 

It will be noted that the petition does not allege that the injury was caused 
by an employee of the assured, neither does it make a charge equivalent thereto, 
but it alleges that the negligent acts of the defendant and its agents, commingled 
with and cooperated with the negligence of the independent contractor, caused 
the injury. The petition stated facts which showed that the said John F. Greer 
was an independent contractor, and that the injury occurred during the progress 
of work let to him, and in the absence of any statement in the petition to the 
effect that the injuries of plaintiff were caused by an employee of the insured, 
it stated a cause of action coming within the terms of the policy. The record 
loes not contain the evidence offered upon which the judgment against the 
defendant was based, but the judgment recites that evidence was offered. In the 
trial of the garnishment proceedings, the court permitted the garnishee to offer 
evidence upon the question as to whether the injury was caused by an employee 
of the insured, and the plaintiff, without objection from the garnishee, was 
permitted to offer evidence in rebuttal of such evidence of the garnishee, and 
such evidence as a whole supports the conclusion that the injury was not caused 
by an employee of the insured. 

It is also urged by the garnishee that there are no conditions under which 
the insured under the policy would be liable for injuries occurring during the 
progress of work let to an independent contractor, and cite in support thereof 
the cases of Sroka v. Frankfort American Ins. Co. of New York, 47 Misc. 607, 
94 N. Y. S. 501 and Rosenbloom vy. Travelers’ Ins. Co. of Hartford, Conn., 38 
Mise. 744, 78 N. Y. S. 1135. With this contention we do not agree. The cited 
cases are clearly distinguishable from the instant case. In the case of Sroka v. 
Frankfort American Ins. Co. of New York, supra, it was said: “As stated in 
the complaint, the defendant undertook to insure the plaintiff ‘against loss from 
common-law or statutory liability arising from the contingent liability of the 
assured as owner of said buildings for damages on account of bodily injuries 
accidentally suffered by any person whatsoever in connection with and during 
the reconstruction, alteration or repairs of the building above mentioned * * * 
caused hy the act or negligence of any contractor or sub-contractor engaged. in 
the reconstruction or alteration of the said building.’ This somewhat elaborate 
verbiage is undoubtedly well calculated to induce a belief in the mind of a 
layman, unskilled in the law, that he is obtaining an insurance against something 
in return for the premium he pays. Really, however, the words are meaningless 
The insurance is against ‘contingent liability’ for the act or negligence of a 
contractor or sub-contractor. There is no such liability known to the law. The 
owner may be liable in a given case for the result of an accident, but his liability 
in such a case will be original, and not contingent.” 
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In the other New York case a policy similar to that in the Sroka Case was 
involved. The policy involved in the instant case is not against contingent liability 
for the act or negligence of a contractor or sub-contractor, or at least is not 
limited to such liability, but it provides for insurance against the primary liability 
of the insured during the progress of work let to an independent contractor, or a 
sub-contractor. 

[3] Under the facts in the instant case, the insured was primarily liable for 
the injuries sustained by the plaintiff. The plaintiff, at the time of the injury, 
was an invitee upon the premises and was there to transact business with the 
defendant and not with the independent contractor. The liability of the defendant 
rested not upon the negligence of the independent contractor, but upon its own 
negligence in failing to protect the plaintiff from the consequences of the negligence 
of the independent contractor. The early English case of Indemaur v. Dawes, 
L. R. I C. P. 274, 19 Eng. Rul. Cases 64, stated the rule as follows: “The authori- 
ties respecting guests and other bare licenses, and those respecting servants and 
others who consent to incur a risk, therefore inapplicable, we are to consider 
what is the law as to the duty of the occupier of a building with reference to 
persons resorting thereto in the course of business, upon his invitation express 
or implied. The common case is that of a customer in a shop; but it is obvious 
that this is only one of a class; for, whether the customer is actually chaffering 
at the time, or actually buys or not, he is, according to an undoubted course of 
authority and practice, entitled to the exercise of reasonable care by the occupier 
to prevent damage from unusual danger, of which the occupier knows or ought 
to know * * * . This protection does not depend upon a contract being entered 
into in the way of the shopkeeper’s business during the stay of the customer, 
but upon the fact that the customer has come into the shop in pursuance of a 
tacit invitation given by the shopkeeper, with a view to business which concerns 
himself. * * * The class to which the customer belongs includes persons who 
go not as mere volunteers, or licensees, or guests, or servants, or persons whose 
employment is such that danger may be considered as bargained for, but who 
go upon business which concerns the occupier, and upon his invitation, express 
or implied.” 

The rule is stated by Cooley on Torts, 718, as follows: “If one expressly 
or by implication invites others to come upon his premises, whether for business 
or for any other purpose, it is his duty to be reasonably sure that he is not 
inviting them into danger, and to that end he must exercise ordinary care and 
prudence to render the premises reasonably safe for the visit. And this rule 
obtains and is recognized in both the English courts and in the courts of this 
country. 

In a note to 23 A. L. R. 1009, the following rule is announced: “The duty 
of a person in possession of land or other fixed property ‘it to take reasonable 
care to keep his premises in such a state that those whom he invites to come 
thereon shall not be unduly exposed to danger.’ This duty is absolute, and he 
cannot escape liability for an injury occasioned by its nonperformance, by showing 
that the immediate cause of the injury was the existence of a dangerous condition 
created by the fault of an independent contractor. The mere fact that he negligently 
failed to guard against it is sufficient to render him responsible.” : 

In 39 C. J. 1336: “Another exception to the general rule of non liability of 
the contractee is that one on whom the law imposes a positive duty to the public 
or an individual cannot escape the responsibility of seeing that duty performed 
by delegating it to an independent contractor, and will be liable for injuries 
resulting from the contractor’s negligence in the performance thereof. This rule 
applies with equal force whether the duty is imposed by common law or by 
statute, and it is of no consequence whether or not the owner exercised care in 
selecting the contractor.” 

This rule has been followed by this court. In the case of Minnetonka Oil 
Co. v. Haviland, 55 Okl. 43, 155 P. 217, 219, this court said: “We think that while 
the rule is well settled that one, who does work through the instrumentality of an 
independent contractor, is not liable for damages, caused by the negligent perform- 
ance of such work by the independent contractor, to third persons, except where 
the work is inherently dangerous or unlawful, it is equally well settled that, 
where a person either by contract or by law owes an obligation to another, 
he cannot escape liability for negligence in the performance of such obligation 
by delegating the duty to an independent contractor.” 
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The record supports the conclusion that the injury was not caused by an 
employee of the assured, but was caused by the negligence of an independent 
contractor of the defendant, during the progress of his work, and also that the 
insured breached a duty owing to plaintiff for which the garnishee was liable 
under the policy. 

[4] Under the evidence in this case, which must be construed most favorable 
to the defendant in error, in passing upon the demurrer of the garnishee, the 
lower court was warranted in finding that the policy of insurance issued by the 
garnishee covered this class of loss; and that the lower court committed no 
error in overruling the demurrer of the garnishee and rendering judgment for 
the defendant in error. 

The second question raised by the plaintiff in error in their brief is that the 
policy of insurance was canceled on the 20th day of May, 1931, and prior to 
plaintiff's injury. 

Plaintiff in error by its evidence attempted to show that notice had been 
mailed from the home office in New York City, to the Atlantic Pipe & Supply 
Company on the 13th day of May, 1931, notifying said company that the policy 
of insurance had been canceled, and that a copy of said notice had been mailed 
to plaintiff in error’s agent at Tulsa, Okl., and a copy mailed to their branch 
ofice in Oklahoma City, Okl. The evidence of the defendant in error shows that 
said notice was never received either by the Atlantic Pipe & Supply Company, 
defendant, or by the agents and officers of the garnishee company. 

Section 10495, of the Oklahoma Statutes 1931, provides that: “Any policy 
issued by companies authorized to do business in this State may be canceled at any 
time at the request of the insured; or by the company by giving five days’ notice 
of such cancellation.” 

[5] Under this section, the court is of the opinion that the burden is upon 
the garnishee to establish by competent evidence that they served due notice 
upon the Atlantic Pipe & Supply Company of the canceling of the policy; this 
we think the evidence failed to show, and we think the lower court was warranted 
in finding that the insurance policy was not canceled by the company prior to 
the accident complained of. The fact that the notice was not received by any of 
the parties to whom it was supposed to have been sent would create a presumption 
that the notice never was sent, at least that the notice was not received by the 
defendant company, and under the above section of our statutes, we believe that 
it is incumbent upon the insurance company to see that the insured received the 
notice of cancellation. 

The company having made the post office its agent in delivering the notice 
to the Pipe Line Company, the burden is upon it to prove to the satisfaction of 
the court that said notice was delivered. 

The court is of the opinion that no error was committed by the lower court, 
and that the judgment is affirmed. = 

The Supreme Court acknowledges the aid of Attorneys A. R. Carpenter, J. 
Wilford Hill, and Ira A. Hill, in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the 
Judicial Council and approved by the en Court. After the Ts of law 
and facts was prepared by Mr. A. R. Carpenter and approved by Mr. J. Wilford 
Hill and Mr. Ira A. Hill, the cause was assigned to a justice of his court for 
examination and report to the court. Thereafter, upon consideration, this opinion 
was adopted, as modified. 

MeNeill, C. J., and Riley, Busby, Phelps, and Corn, JJ., concur. 


FOX WISCONSIN CORPORATION v. CENTURY INDEMNITY CO. 
Supreme Court of Wisconsin. Dec. 3, 1935. 
263 Northwestern Reporter 567. 

INSURANCE. 

Injury to patron of theater against whom an assault was committed by servant 
eater owner, for which theater owner was held liable through doctrine of res- 
pondent superior, was “accidentally sustained” within policy indemnifying theater 
owner against loss by reason of liability imposed by law upon theater owner for 


damages because of bodily injuries “accidentlly sustained” by person other than 
employees. 


ot t} 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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Appeal from an order of the Circuit Court for Milwaukee County; John J. 
Gregory, Circuit Judge. 
Action by the Fox Wisconsin Corporation against the Century Indemnity Com- 


eons From an order sustaining the defendant’s demurrer, plaintiff appeals.—|By 
Editorial Staff.] 


Order reversed, and cause remanded. 

Action brought by plaintiff, the operator of the Wisconsin Theatre in Milwau- 
kee, to recover $647.05 from the Century Indemnity Company on a public liability 
policy providing indemnity for loss resulting by reason of the liability imposed upon 
the assured by law. 

The complaint alleges: That under a policy duly issued, the defendant agreed 
to indemnify the plaintiff against loss by reason of the liability imposed upon 
plaintiff by law for damages because of bodily injuries sustained by any person 
except employees, to whom the plaintiff is liable, in so far as such injuries shail 
result from the ownership, care, maintenance, occupancy, or use of the plaintiff's 
theater; that the defendant agreed to defend any suit seeking damages for such 
injuries, and to pay all costs taxed in such suit, and interest accruing after the 
entry of such judgment; that one Earl Ferguson, while rightfully in the plaintiff's 
theater, was being questioned by plaintiff’s servant as to his ticket, when one of said 
servants committed an assault and battery upon Ferguson; that the assault and bat- 
tery was committed within the scope of the servant’s employment; that thereafter 
Ferguson made claim for damages, and plaintiff notified defendant of such injury 
and claim; th at on June 16, 1934, an action was commenced in which action plaintiff 
was, on July 7 7, 1934, made defendant ; that on July 9, 1934, plaintiff notified defend- 
ant indemnity company of the pendency of the action and tendered it the defense 
thereof, which tender was rejected; that plaintiff thereafter answered the complaint 
in the Ferguson action and defended the same in the civil court of Milwaukee 
county; that Ferguson was awarded damages in the sum of $300, for which judg- 
ment was entered, with $33 costs, on February 25, 1935; that the plaintiff incurred 
expenses of $314.05 in the defense of that action, and on March 7, 1935, paid the 
judgment therein entered. The Century Indemnity Company demurred to the 
complaint on the ground that it does not state facts sufficient to constitute a catise 
of action. From an order sustaining the demurrer, this appeal is taken. 

Miller, Mack & Fairchild and Herbert C. Hirschboeck, all of Milwaukee, for 
appellant. 

Coleman & Barry, of Milwaukee (James E. Coleman and Richard F. Mooney, 
both of Milwaukee, of counsel), for respondent. 


FAIRCHILD, Justice. 


The contract relied upon by appellant provides for indemnity against loss by 
reason of liability for damages imposed by law upon the assured. The Century 
Indemnity Company, in stating its obligations in its policy, adopted language ot 
established meaning in this state when it used words agreeing to indemnity the 
theater company “against loss by reason of the liability imposed upon him by law 
for damages because of bodily injuries * * * accidentally sustained by any person 
or persons.” Whether or not an injury is accidental under the terms used in the 
policy here involved is to be determined from the standpoint of the person injured. 
The meaning that must be accepted is that attributed to practically identical words 
used in a policy described in Button v. American Mutual Accident Ass’n, 92 Wis. 
83, 65 N. W. 861, 53 Am. St. Rep. 900. The facts show that the injury to the patron 
came to him through force not of his own provocation. From his standpoint, then, 
the injuries were eee sustained.” Washington Theatre Co. v. Hartford 
Accident & Indemnity Co., 157 A. 111, 9 N. J. Misc. 1212. In the absence of some 
provision in the policy which excludes liability for such injuries, the meaning of 
“accidentally sustained” becomes plain and controlling. Damage having resulted 
because of bodily injury sustained by a patron of the theater because of the care, 
maintenance, or use of the theater, it becomes a liability of the insurer under P3 
contract. The patron, whose injury gave rise to the liability, was assaulted, and, i 
a sense, the act was unlawful and intentional; still, considered objectively, it po to 
red without the agency of the patron, and, so far as these particular parties are 
concerned, the act may be, and legally is to be, termed — Georgia Casualty 
Co. v. Alden Mills, 156 Miss. G53, 127 Se: 555; 73: A. 408. 

The appellant is subject to the liability for a onion from the tortious 
conduct of its employee. This liability is imposed upon assured by law under the 
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ie of respondeat superior. Although the appellant may be held liable for such 
t it cannot be said that it committed the assault, nor that it authorized it. Thus 
the appellant has not placed itself outside the terms of the policy, and we find no 
limitation or qualification under which the respondent can escape its liability to the 
appellant. Respondent agreed to indemnify appellant for loss by reason of liability 
resulting from bodily injuries accidentally sustained by a patron in appellant’s thea- 
ter. We do not consider it necessary to enlarge upon the significance of the terms 
oi the policy. We hold that the liability here imposed by law upon appellant for 
the act of its servant arises out of the operation of the business just as directly as 
if some appliance used in connection therewith had failed to function properly, and 
the patron had been injured because of such failure. 
Order reversed, and cause remanded for further proceedings according to law. 


7ETNA LIFE INS. CO. v. WALLEY. No. 31827. 
Supreme Court of Mississippi, Division A. Nov. 4, 1935. 
164 Southern Reporter 16. 
1. INSURANCE. 


Provisions of physician’s liability policy requiring physician to give notice of 
claim for malpractice, to forward to insurer process served on physician, and to 
co-operate with insurer conferred valuable right on insurer, and compliance there- 
with was required unless waived or properly excused. 

(For other cases, see Insurance, Dec. Dig. §§ 514%, 535.) 

2. INSURANCE. é : se ante ; ; 

Delay in complying with requirements of physician’s liability policy for notice 
of claim or suit for malpractice will be excused, where required notice was given 
in time to enable insurer to prepare its defense to asserted claim and it does not 
appear that insurer was prejudiced by delay. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

Failure to notify physician’s liability insurer of suit for malpractice against 
physician, as policy required, until afternoon of day of trial precluded physician’s 
recovery from insurer of amount of judgment for malpractice and expenses of 
defending suit. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4, INSURANCE. 


Where failure to notify physician’s liability insurer of suit against physician 
for malpractice was caused by physician’s failure to keep policy, failure to remem- 
ber name of insurer, and failure to earlier attempt ascertainment of insurer’s 
identity, compliance with policy requirement for notice was not excused. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. INSURANCE. 

Provisions of physician’s liability policy requiring physician to give notice 
of claim for malpractice, to forward to insurer process served on physician, and 
to co-operate with insurer held not violative of statute prohibiting contractual 
changes in statutory period of limitation, since provisions related to conditions 
precedent to liability on policy (Code 1930, § 2294). 

(For other cases, see Insurance, Dec. Dig. §§ 51434, 535.) 

Appeal from Chancery Court, Hinds County; V. J. Stricker, Chancellor. 

Action by Dr. Willis Walley against the A®tna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 


Watkins & Eager, of Jackson, for appellant. 

Hilton & Cox, of Jackson, and L. C. Hallam, of Cleveland, for appellee. 
Smitu, Chief Justice. 

This is an appeal from a decree of the chancery court awarding the appellee 
ecovery on an indemnity insurance policy. The appellee is a physician and 
surgeon. On June 20, 1919, the appellant issued to him a policy of insurance, to 
contin ue in force one year, whereby it agreed to indemnify him, to a limited 
amount, “against loss and/or expense arising or resulting from claims upon the 
assured for damages on account of bodily injuries and/or death suffered or alleged 


ar 
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to have been suffered by any person or persons in consequence of any malprac- 
tice committed or alleged to have been committed during the policy period pro- 
vided herein by the assured personally in the practice of his profession.” The 
policy, among other things, provides: 

“A. Upon becoming aware of any malpractice, error or mistake, or any 
allegation of such malpractice, error or mistake, the Assured shall give immediate 
written notice thereof with the fullest information obtainable at the time to the 
Company, or its duly authorized agent. If claim is made on account of such 
malpractice, error or mistake, or allegations thereof, the Assured shall give like 
notice of such claim, together with full particulars. The Assured shall, at all 
times, render to the Company all co-operation and assistance in his power. 

“Report and defense of suits. 

“B. If suit is brought against the Assured to enforce a claim for damages 
covered by this policy, he shall immediately forward to the Company every 
summons or other process as soon as the same shall have been served on him, 
and the Company will, at its own cost, defend such suit in the name and on 
behalf of the Assured. 

“Co-operation of Assured. Expenses. 

“C. The assured, whenever requested by the Company, shall aid in securing 
information and evidence, and the attendance of witnesses, and in prosecuting 
appeals, but the Assured shall not voluntarily assume any liability or interfere in 
any negotiations for settlement, or in any legal proceedings, or incur any expense 
or settle any claim, except at his own cost, without the written consent of the 
Company previously given.” 

In January, 1920, the appellee performed a surgical operation upon Clara 

Brown, who afterwards became, by marriage, Clara Brown Wren, and failed to 
remove from the wound a drainage tube, for damages resulting from which Mrs. 
Wren sued the appellee on November 28, 1933, and recovered a judgment there- 
for. This suit is to recover the money paid by the appellee under this judgment, 
and the expense incurred by him in defending the suit. One of the appellant’s 
defenses is that the appellee failed to comply with clauses A, B, and C, of the 
olicy. 
. The first notice appellee had of Mrs. Wren’s claim to have been injured, and 
for damages therefor, was the receipt by him, on March 18, 1933, of a letter from 
her attorney advising him of the claim and that he had been employed to collect 
it, to which the appellee replied saying, among other things, “I am in no way 
liable, and do not expect to pay one penny.” This attorney, on April 18, 1933, 
again wrote to the appellee saying: 

“Mrs. W. R. Wren, formerly Miss Clara Brown, has advised me to take legal 
action against you in regard to the matter that I had up with you some time ago. 
I am giving you this further notice before suit is filed. If there is any chance of 
reaching a settlement, I shall be very glad to talk with you about it during the next 
two weeks,” to which the appellee, on April 19, 1933, replied as follows: 

“I have your letter of the 18th inst in re Mrs. W. R. Wren, formerly Miss 
Clara Brown, and note what you say. Pursuant to my conversation of even date, 
I deny liability, personally, professionally, legally or otherwise, and I would not 
give five cents to prevent you filing suit in this case.” 

Nothing further seems to have been done in the matter by this attorney until 
the filing of this suit on November 28, 1933, on which date a summons issued 
pursuant to the declaration was served upon the appellee. 

About 4 p. m. of the day on which this suit was being tried, and while the 
jury therein was being impaneled, Bradshaw, an agent of the appellant, learned, 
as will hereinafter appear, of the pendency of the suit. He, thereupon, arranged 
for a conference that night by the appellee and his attorney with Watkins & 
Eager, attorneys for the appellant. In this conference, the appellant’s attorneys 
disclaimed liability on the policy for the reason that clauses A, B, and C thereon 
had not been complied with, but offered to appear the next morning and defend 
the suit, which was then in progress, in the name and on behalf of the appellee 
provided he would sign a written agreement stipulating that the appellant should 
not be held to have thereby waived its right to complain of the appellee’s delay in 
notifying it of Mrs. Wren’s claim for damages and of the institution of her suit 
therefor. This the appellee declined to do, and, thereupon, the appellant's attor- 
neys declined to appear and defend the suit. 
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The appellee says that his failure to comply with clauses A, B, and C of the 
policy was caused by the fact that he did not keep his insurance policy and sup- 
posed he had destroyed it, and while he remembered having an indemnity policy, 
he did not remember by what insurance company it had been issued. Between 
December Ist and January Ist, he telephoned several insurance agencies in Jack- 
son, among which was Bradshaw & Hoover, a corporation representing the appel- 
lant, and asked if a company represented by these agencies had issued to him an 
indemnity insurance policy covering the years 1919 and 1920. Some one in the 
ofice of Bradshaw & Hoover replied to this telephonic request that it had no 
record of any such insurance. On February 17, 1934, the appellee casually met 
Mr. Bradshaw, of Bradshaw & Hoover, on the street in Jackson, and told him 
he had been sued for damages, and asked him if he, the appellee, had any indemnity 
policy covering the years 1919-1920 in one of Bradshaw & Hoover’s companies, 
to which Bradshaw replied that he did not know, but would ascertain, and he 
wrote the appellant’s agency in New Orleans, as follows: 

“We have been requested by Dr. Walley to see if we carried his physician’s 
liability insurance during either or all of the years 1918-19 or 1920. We have no 
record of it, and he does not recall with whom he carried the risk. He is being 
sued for some claim originating about that time. Thanking you for your advice, 
we remain. 

The records of the New Orleans agency disclosed no such policy, but on 
February 19, 1934, this agency wrote the appellant’s home office at Hartford, Conn., 
inclosing a copy of Bradshaw’s letter, and asking whether the appellant had 
issued stich a policy. On February 22, 1934, the appellant’s home office wrote its 
New Orleans agency that it had issued to the appellee an indemnity policy cov- 
ering the period between June 20, 1919, and June 20, 1922, and on February 26, 
1934, the appellant’s New Orleans office wrote to E. O. Scales, one of its agents 
in Jackson, Miss., inclosing therein a copy of the letter from the appellant’s home 
office. The time of the receipt of this letter does not clearly appear, but on Febru- 
ary 28th Bradshaw, into whose possession this letter had come, proceeded to locate 
the appellee’s whereabouts, and discovering that he was at the courthouse went 
immediately thereto, communicated to him the contents of this letter, and was 
advised by the appellee that the Wren suit was then on trial. What then followed 
has been hereinabove set forth. 

[1, 2] There is no contention by the appellant that the appellee was in default 
in not advising the appellant of Mrs. Wren’s claim against him prior to the receipt 
by him, on March 18, 1933, of the letter from her attorney, and the appellee’s 
claim is that his delay in giving the notice thereafter was excusable under the 
circumstances. The requirements of clauses A, B, and C of the policy conferred 
a valuable right upon the appellant, the purpose of which was to enable it to 
investigate a claim against the appellee covered by the policy; to itself decide 
whether the claim should be settled without litigation, and, if not, to prepare its 
defense thereto, and should have been complied with, unless compliance there- 
with was waived or excused under some pertinent rule of law. Downing v. Home 
Indemnity Co., 169 Miss. 13, 152 So. 841. Delay in complying with such require- 
ments will be excused where the required notice was given in time to enable 
the insurer to prepare its defense to the asserted claim, and it does. not appear 
that the insurer was prejudiced by such delay, Employers’ Liability Corporation 
v. Jones County Lumber Co., 111 Miss. 759, 72 So. 152, where notice was given to 
the insurer in Mobile, Ala., ten days before.the suit against the insurer was tried. 

[3] The notice in the case at bar was not given in the form required by the 
policy, but that aside, and leaving it out of consideration, the notice was not 
given in time to enable the appellant to investigate the merits of Mrs. Wren’s 
claim to determine whether or not it should be paid, and, if not, to prepare its 
defenses thereto. Had it participated in the trial of the case, it would have. had 
to accept it as made by the insured, and this was exactly what the requirements 
of the policy were intended to prevent it from having to do. ° 

[4] But it is said, in effect, by the appellee that it was impossible for him to. 
have given the appellant earlier notice, and therefore he was excused from so. 
doing. The impossibility here urged did not arise because of the nature of the act 
to be performed, but wholly because of the inability of the promisor, himself, to 
perform it, caused by something that occurred after the promise was made. What 
occurred was that the appellee destroyed his policy, or, to state it most favorably 
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for him, failed to keep it, and forgot the name of the insurer. Where the policy 
does not expressly, or by necessary implication, make the time of giving the notice 
the. essence thereof, delay in giving the notice is excusable under some circum- 
stances, but the authorities seem to be unanimous in holding that such delay must 
have occurred without fault or negligence on the part of the insured. In the 
language of section 457, Restatement of Contracts, “for the occurrence of which 
he is not in contributing fault.” 

The failure of the appellee to keep his policy occurred through his own fault, 
His delay, from March to December, to make any attempt to ascertain the name of 
the insurer constitutes negligence. 

The notice herein required is not of a past event which fixed the insurer's 
liability (Fidelity & Deposit Co. v. Merchants’ & Marine Bank, 169 Miss. 755, 151 
So. 373, 154 So. 260), but of something then in progress (Mrs. Wren’s attempt to 
collect damages from the appellee), and of a threat of a future event (the institu- 
tion of a suit by Mrs. Wren to collect her claimed damages), in both of which 
matters the appellant was vitally interested. 

[5] The appellee is mistaken in saying that clauses A, B, and C of the policy 
violate section 2294 of the Code of 1930, which provides that: “The limitations pre- 
scribed in this chapter shall not be changed in any way whatsoever by contract 
between parties, and any change in such limitations made by any contract stipulation 
whatsoever shall be absolutely null and void; the object of this statute being to 
make the period of limitations for the various causes of action the same for all 
litigants.” 

The notice here required in no way affects the time within which suit must be 
brought on a policy, or within which notice must be given of a liability claimed to 
have arisen thereunder. The right of the insured to recover on this policy does 
not arise, if at all, until the termination of a suit against him for malpractice, and 
the time within which the insured must sue on the policy begins when, but not until, 
the termination of such a suit. 

These clauses of the policy relate only to things to be done before liability 
thereon becomes fixed, and when such is the case. Section 2294, Code of 1930, is 
not violated. Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445, 145 So. 
887, and Mutual Life Ins. Co. v. Hebron, 166 Miss. 145, 146 So. 445. 

Reversed and judgment here for the appellant. 


CAIOLA v. HZTNA LIFE INS CO. No. 449. 


Supreme Court of New Jersey. Nov. 26, 1935. 
181 Atlantic Reporter 524. 
1. INSURANCE. 


Recovery of judgment for injuries against employer and return of execution 
thereon unsatisfied were prima facie proof of insolvency of judgment debtor within 
employer's liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. . 

Employer’s liability insurer, defending action for injuries against employer with 
knowledge that employment was illegal because employee was under age, held pre- 
cluded on ground of waiver or estoppel from asserting that accident was not covered 
by policy because employment was illegal, in absence of nonwaiver agreement with 
employer (Comp. St. Supp. 1924, § 107—22). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. INSURANCE. 


Where employee suing on employer's liability policy had established prima facie 
case, insurer, desiring benefit of alleged nonwaiver agreement with employer, had 
duty to go forward with its explanatory proof. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

Appeal from Circuit Court, Passaic County. — 

Action by Claude Caiola against the A&tna Life Insurance Company. From a 
judgment of nonsuit, plaintiff appeals. 

Reversed, and new trial granted. 

Argued October term, 1935, before Trenchard, Heher, and Perskie, JJ. 
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M. Metz and David Cohn, of Paterson (David Cohn, of Paterson, of counsel), 
for appellant. 

Cox & Walburg, of Newark (Henry E. Walburg, of Newark, of counsel), for 
appellee. 

PERSKIE, Justice. 

On defendant’s appeal to this court, we set aside the judgment in favor of the 
plaintiff, which was based on a directed verdict, and ordered a new trial. We held, 
among other things, that it was prejudicial error to exclude defendant’s offer to 
prove, pursuant to its answer, its alleged agreement of nonwaiver with its assured. 
For a detailed statement of the facts of that case and our determination thereof, 
see opinion reported in 172 A. 819, 12 N. J. Misc. 484. 

This time the plaintiff appeals from the judgment, which is based on a nonsuit, 
in favor of the defendant. The latter did not offer its alleged agreement of non- 
waiver with its assured, or any other proofs, but at the end of plaintiff’s case 
moved for a nonsuit, which the trial judge, who also sat at the first trial, granted. 
Again we think that the judgment is erroneous and must be set aside. 

[1] The proofs show that plaintiff had recovered a judgment against his 
employer and that execution thereon was returned unsatisfied. And, therefore, 
olaintiff correctly argues that it was prima facie proof of the insolvency of the 
judgment debtor within the meaning of the policy. Horn v. Commonwealth 
Casualty Co., 105 N. J. Law 616, 147 A. 483. It is admitted that defendant 
employed its own counsel, who filed the answer and defended the suit of the 
plaintiff against the assured. 

Defendant answered both suits substantially as follows: That it was under 
no obligation to its assured, under its policy, for the reason that the plaintiff 
was illegally employed; that its policy covered only those of the assured who 
were legally employed; and that it defended its assured under an agreement 
of nonwaiver between them. Defendant further conceded (under point IID), 
that “There is in this case absolutely no evidence or proof that any nonwaiver 
agreement had been entered into between the defendant and Patterson Batten 
and Loom Builders, Inc.” The position of the defendant below was, and now is, 
that since the plaintiff was illegally employed, “the question of nonwaiver agree- 
ment between defendant herein and the employer of the plaintiff is entirely 
immaterial to the issue, since even if there had been proofs in the plaintiff’s case 
from which might be inferred a waiver on the part of the company, no cause 
of action thereby accrued to the plaintiff because the policy of insurance could 
not be made to cover plaintiff’s accident by the doctrine of waiver or estoppel.” 
That it was plaintiff's duty to establish a prima facie case within the terms of 
the policy, and, having failed to do so, it was not necessary for it to prove the 
existence of the nonwaiver agreement with its assured. 

Defendant urged nine grounds on its motion to nonsuit. Before us they are 
reduced to four: (1) That the policy of insurance issued by defendant to plain- 
tiffs employer did not cover injuries sustained by plaintiff for the reason that 
he was illegally employed; he was under 16 years of age (being 15 years, 8 
months old), and, therefore, was prohibited under the Laws of 1904, p. 155, as 
amended by the P. L. of 1923, c. 80, p. 158 (Comp. St. Supp. 1924, § 107—22), from 
working on a metal cutting machine driven by mechanical power, such as a 
lathe; and that defendant’s policy covered only employees legally employed. (2) 
That plaintiff failed to establish a cause of action within the terms of the policy. 
(3) That neither the doctrine of waiver nor estoppel could be invoked against 
the defendant, since the risk was not covered by the terms of the policy. And 
{4) that there was no evidence of any waiver or forfeiture. 

_ [2] Further reducing these points it can be said, in substance, that the 
defendant’s position is that plaintiff's accident is not covered by the policy; that 
it is a risk of a liability not contemplated or contracted for by the parties; and 
that the doctrine of waiver and estoppel cannot be invoked to create a non- 
existing liability. 


Counsel for defendant cites many adjudications of the courts of our sister 
states which unequestionably support the holding that although there might be 
a waiver of a forfeiture, or of a breach of a condition, nevertheless neither waiver 
or estoppel can be invoked against the insurer for the purpose of extending the 
scope of the written contract between the parties beyond the question of the 
ordinary meaning of the language employed therein. 
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The problem here presented, however, is not without precedent with us. The 
law of our state on the application of the doctrine of waiver or estoppel against an 
insurer who undertakes, as did the defendant here, the defense of a claim against 
its assured, is well settled. Such undertaking, with full knowledge of the fact, in 
the absence of a nonwaiver agreement between the insurer and insured, imposes 
liability on the insurer. And that liability is grounded on the doctrine of waiver 
or estoppel. See cases collated in the recent opinion of our Court of Errors and 
Appeals, in Cook v. Preferred Accident Ins. Co., 114 N. J. Law, 141, 176 A. 178, 
And this notwithstanding that, by so doing, the scope of the undertaking between 
the insurer and the insured is thereby extended. 

The last-cited case is a striking illustration. In many respects it is quite similar 
to the case at bar. In that case the driving of the car was illegal; it was prohibited 
by statute (driver was under 17 years of age) and such driving was expressly 
excluded by the terms of the policy. “The driver of the automobile * * * had no 
license and, admittedly, was aged sixteen years and seven months at the time of 
the accident, whereas the New Jersey statute, P. L. 1921, p. 653, section 10, subd. 1, 
as amended by chapter 171, P. L. 1931, p. 357, § 6 (N. J. St. Annual § 135—59), 
provides that no person shall drive an automobile unless licensed to do so and that 
no person under the age of seventeen years shall be so licensed, and the policy pro- 
vided that ‘this policy shall exclude any obligation of the company while any dis- 
closed automobile is being driven * * * by any person under the age fixed by law 
kok OKT 

In the case at bar the plaintiff was also not of age, the law made his employ- 
ment illegal, and the coverage of the policy was expressly limited to those legally 
employed. In the cited case the court in its concluding paragraph (114 N. J. Law, 
141, pages 145, 146, 176 A. 178, 180) said: “We consider that if the defendant knew, 
when it began its investigation shortly after the accident, that Miss Dunne was 
under the lawful age to operate an automobile, and nevertheless continued with the 
investigation and took charge of and conducted the preparation of the defense and 
likewise took charge of and conducted the trial, making no disclaimer of liability 
or reservation of its rights except by a dictation to the court stenographer at 
chambers late in the trial and without notice to or knowledge by its insured, it was 
estopped from setting up the fact of unlawful age as a defense in the suit. The 
defendant denied having that knowledge, and the question therefore became one 
of fact. That fact was put clearly before the jury for determination, and the jury 
were charged as to the legal effect of their factual decision: ‘* * * if you find 
* * * that the company * * * knew of the alleged violation * * * and notwith- 
standing that information proceeded to defend Miss Dunne and failed to disclaim 
* * * then it will not now be heard to set that up as a defense in the present suit. 
* * *' Our view that a disputed question of fact was involved makes the ruling 
of the trial court denying the motions for nonsuit and direction of verdict entirely 
proper.” 

[3] While the burden of the plaintiff to establish by proper proofs his alleged 
cause of action never shifts, yet, on the proofs, and defendant’s own admissions 
of its action here, a prima facie case was established. If defendant desired the 
benefit of its alleged agreement of nonwaiver with its assured (Neilson v. American 
Mutual Liability Ins. Co. of Boston, 111 N. J. Law, 345, 168 A. 436), it was its 
clear duty to “go forward” with its explanatory proof. 

Under these views it becomes unnecessary to treat of the other points raised. 

It was prejudicial error to nonsuit. Judgment is reversed, and a new trial 
granted accordingly. Costs to abide the event. 
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MISCELLANEOUS 


MASSACHUSETTS PROTECTIVE ASS'N, Inc. v. FREUND, District 
Judge, et al. No. 205. 
Supreme Court of New Jersey. Dec. 11, 1935. 
181 Atlantic Reporter 905. 


o 


2. INSURANCE. 

Service of process on foreign insurance company by service upon commissioner 
of banking and insurance as provided in Insurance Company Act is not exclusive 
method of service on foreign insurance company (N. J. St. Annual 1935, § 99—59). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

5. INSURANCE. 

Person whom foreign insurance company held out as its general agent in 
charge of company’s New Jersey business, and whose office insurance company 
held out as company’s New Jersey office, held “agent” of company upon whom 
service of process in action on accident and health policy could be made at his 
office which would be binding upon insurance company, notwithstanding that 
insurance company had designated commissioner of banking and insurance as its 
— for service of process (2 Comp. St. 1910, p. 1653, § 88, and p. 1966, § 46; 
N. J. St. Annual 1935, § 99—59). 

fen other cases, see Insurance, Dec. Dig. § 627[1].) 


Certiorari proceeding by the Massachusetts Protective Association, In¢., against 


Louis R. Freund, Judge of the Second District Court of the City of Newark, and 
another. 


Writ dismissed. 

Argued October term, 1935, before Case and Bodine, JJ. 

McCarter & English and Gerald M. McLaughlin, all of Newark, for prose- 
cutor. 

Joseph E. Cohn, of Newark, for respondents. 

Case, Justice. 

The writ brings up an order made by Judge Freund of the Second district 
court of the city of Newark denying the motion of the present prosecutor, defend- 
ant in the district court action, to set aside the service of summons and state of 
demand. 

Michael Silver carried a health and accident policy issued by the Massachusetts 
Protective Association, Inc., on January 16, 1922. This state of demand alleged 
that an illness began February 17, 1935, resulting in both temporary and total 
disability under the policy, and that the insurer, after paying some installments 
of compensation, refused to pay the remainder. 


The proofs submitted upon the motion to set aside the service would sustain 
the following findings of fact: Samuel K. Spalding, with the knowledge, consent, 
and authority of the Massachusetts Protective Association, Inc., is and has been 
during the period in question held out to the public as the general agent of that 
corporation. Under like auspices Mr. Spalding’s office at 207 Market street, 
Newark, is and has been held out as the office of the company, through its general 
agent, in this state. Every policy issued by the association for delivery within 
this state comes to Mr. Spalding’s office, and there, in addition to such signatures 
as are already thereon, receives the signature of Mr. Spalding or, if the policy 
had been solicited by one of his subagents, by such; whereupon delivery to the 
assured is made by Mr. Spalding or under his direction. All premiums from 
within this state are paid at his office, and receipts are there delivered. The 
specific instructions sent over the signature of the insurer’s secretary, printed 
upon the notices of ae due, are “Make payment to the M. P. A. Inc. 
207 Market St. Rm. 1002, Newark, N. J.”—Spalding’s office. During the period 
of the policy coverage, Silver has made numerous claims thereunder, and the 
checks in payment have invariably come to him from Mrr. Spalding’s office. With 
respect to the liability alleged in the present case, Silver had filed his notice 
of illness with Mr. Spalding, and all correspondence relating thereto had come 
from that office, as had also the disability checks until stoppage at the time of the 
insurer’s denial of further liability. 


From such facts the trial court spelled an agency sufficiently comprehensive 
to support service of. the summons and the state of demand. 
[1] The jurisdiction of the district court to entertain the action is under attack, 
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and procedure by certiorari is therefore appropriate. Dorman vy. Usbe B. & L. 
Ass'n, 115 N. J. Law, 337, 180 A. 413; Degenring v. Kimble, 115 N. J. Law, 379, 
180 A. 685. 

[2] Prosecutor contends that the only method of lawful service upon a foreign 
insurance company which is authorized to do business within this state and which 
has, in accordance with section 59 of the Insurance Company Act, chapter 134, 
P. L. 1902, p. 430, 2 Comp. St. 1910, p. 2838, at page 2855, § 59, amended chapter 
299, Pose, bes kg DET, (Cy By Po Bee doo es ok Annual 1935, § 99—59), con- 
stituted the commissioner of banking and insurance its attorney for the service 
of process, ig to make the service upon the commissioner in the manner described 
in that statute. Such service must be effected at the office of the commissioner, 
in the city of Trenton and county of Mercer. It has been held that the process of 
a district court oustide of the county of Mercer does not run into that county. 
Valentine v. Franklin Surety Co., Inc., 168 A. 35, 11 N. J. Misc. 822. See, also 
Makohon y. Millers National Insurance Company, 171 A. 513, 12 N. J. Misc. 292) 
Prosecutor’s contention, therefore, put into operation, would mean that, if an 
insurance company maintained a general agency in the city of Newark and actively 
engaged in business there, and in the course of its regular business made an 
insurance contract with a resident of that city, the insured, if he thereafter had 
cause to sue at law for no matter how small a sum, would either have to bring his 
action in the Supreme Court or journey to the county of Mercer in order to bring 
the action in a court of limited jurisdiction. Which seems very awkward and is 
not the law. The Insurance Company Act, in providing for service upon the 
commissioner of banking and insurance, does not make that an exclusive method 
of service. Friend yv. Scottish Union & Nat. Insurance Company, 103 N. J. Law, 
290, 136 A. 718. 

It is further said that Spalding was not an “agent” for the service of process 
within the intent of section 46 of the District Court Act, chapter 228, P. L. 1898, 
amended chapter 116, P. L. 1908 (2 Comp. St. 1910, p. 1966, § 46), as construed by 
our cases in passing upon that section and upon its close counterpart, section 88 of 
the General Corporation Act, 2 Comp. St. 1910, p. 1653, § 88. ee in support 
is made of Norton v. Berlin Iron Bridge Co., 51 N. J. Law 442, 17 A. 1079; Erie 
Railroad Co. v. Van Allen, 76 N. J. Law, 119, 69 A. 484; Anderson v. Ne tactas 
Order of Foresters, 98 N. J. Law, 648, 126 A. 631; Brainard v. N. Y. O. & W. Ry. 
Co., 150 A. 681, 8 N. J. Misc. 322, 326; Palmyra v. Tacony-Palmyra Ferry Co., 
162 A. 116, 10 N. J. Misc. 1031; and Mulhearn vy. Press Publishing Co., 53 N. J. 
Law 150, 20 A. 760. 

The foundation upon which the decisions rest is the constitutional provision 
that only by due process of law can courts acquire jurisdiction over parties, Carroll 
v. N. es N. H. & H. R. Co., 65 N. J. Law 124, 46 A. 708; and the ultimate 
question is whether the foreign corporation has given a person a representative 
character inclusive of receiving service of process, either generally or specifically 
in a given case. That question must be answered in and out of each set of facts 
as presented. As was said by Mr. Justice Reed in the Mulhearn Case, supra: 
‘The line between those who represent and those who do not represent a foreign 
corporation for the purposes of this act cannot be defined by a formula.” The 
prosecutor, a corporation, came into this state to transact its business, not an 
isolated transaction or a limited series of transactions, but business in the fullness 
and extent for which the corporation was formed. In so doing it held Spalding 
out to the public as its general agent in this state. For instance, it provided and 
authorized the use of correspondence paper bearing this letterhead: 

The Massachusetts Protective Association 
Incorporated 
Health 
Worcester and Massachusetts 
Accident 
Insurance. 
Organized 
1895. 


Charles A. Harrington, President 
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S. K. Spalding, General Agent, 
207 Market Street, Room 1002, 
Phone Market 2-3992. 

That correspondence paper was used by Spalding in the transaction of prosecu- 
tor’s business, and the letters written thereon were signed by him as “general 
agent” of the company. Inasmuch as the statutory method (the Insurance 
Company Act) of service is not exclusive, it seems that the insured’s manner of 
suit and right of service may be considered independently of the statute; and this 
leads us to wonder whether, in the absence of that statutory provision, it would 
be considered that an insured, resident in this state, would, for lack of a represen- 
tative to be served, be unable to sue herein, notwithstanding the prosecutor was 
here doing business, in the city of Newark, at the office of a man whom it held 
out as its general agent. 

[3-5] In disposing of prosecutor’s motion, the court below determined a mixed 
question of law and fact. No certificate of the facts so found is before us, but we 
assume that the judge found the facts to be such as would sustain his legal con- 
clusions. If there are proofs to sustain such a finding of fact, we should accept 
that finding. Coles & Sons Co. v. Blythe, 69 N. J. Law 666, 55 A. 816. The evi- 
dence is such the trial court court could, and we assume did, find as a fact that the 
prosecutor held Spalding out ‘as its general agent in the operation of its insurance 
business in this state, and that the insured had notice thereof and no notice to the 
contrary. That being so, and the suit being grounded in an insurance claim, we 
think that the character of the agent is such that the law will imply the authority to 
receive service and that such implication will be made notwithsanding the present 
denial by the corporation of the authority. 21 R. C. L. p. 1352, § 100. eeman 
Brothers, Inc. v. Goldberger, 170 A. 226, 12 N. J. Misc. 170, cited by the prosecutor 
to the contrary is not pertinent. 

We think, too, that the proofs sustain a finding that Spalding’s agency went 
much further than the mere soliciting of new business, and that he had sufficient 
charge of the company’s business in this state to come within the theory of 
Norton v. Berlin Iron Bridge Co., supra; and, further, that, even if it be 
considered that Spalding was not an agent of the corporation upon whom service 
could be made personally or by leaving at his home, vet the service was good 
within the provisions of the District Court Act because it was at the corporation’s 
usual place of business in this state. Hygea Brewing Co. v. Erie R. Co., 76 N. J. 
Law 261, 69 A. 981. It is in prosecutor’s proofs that the papers were served 
at the 207 Market street office. “When a foreign corporation comes into New 
Jersey, it is liable to be served with process in such modes as the Legislature 
prescribes, if such mode be reasonably calculated to bring home notice of the suit 
to the defendant corporation. * * * If service so made is reasonably calculated to 
bring home notice of the suit to the defendant corporation, the object of the 
statute is attained.” Smallbein v. Erie R. Co., 79 N. J. Law 593, 76 A. 1011, 1012. 

We find no error in the order under review. The writ of certiorari will be 
dismissed, with costs. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. NEUMAN. No. 230. 
Supreme Court of New Jersey. Dec. 11, 1935. 
181 Atlantic Reporter 907. 
INSURANCE. 
_ Foreign insurance company which for 25 years had held out as its general agent 
in New Jersey the person upon whom process in action on policy was served would 
not be permitted to prove that such person was not its agent or that his powers 
were special and not such as to justify service of process upon him, notwithstanding 
that insurance company had designated commissioner of banking and insurance 
as its attorney for service of process. 
(For other cases, see Insurance, Dec. Dig. § 627[1].) 
_  Certiorari proceeding by the Equitable Life Assurance Society of the United 
States against Harry Neuman. 
Writ dismissed. 
Argued October term, 1935, before Case and Bodine, JJ. 
_ Collins & Corbin, Edward A. Markley and James B. Emory, both of Jersey 
City, for prosecutor. 
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Harold Simandl, of Newark, for defendant. 

Per Curiam. . 

The writ brings up an order by the judge of the First district court of the 
city of Newark denying the motion of the present prosecutor, defendant in the 
district court action, to set aside the service of summons in an action brought 
against it by Harry Neuman. 

Prosecutor is a foreign corporation authorized to do business in this state, 
and, before the disputed service, had designated the commissioner of banking and 
insurance its attorney upon whom process might be served. Its contention is that 
the person served had no authority in that respect. The proofs sustain a finding 
that the person served with process had been conspicuously held out by the 
prosecutor for nearly twenty-five years as its general agent in this state. That 
agent not only solicited insurance, but performed other acts for prosecutor in and 
about its insurance business. The action was upon an insurance policy. For the 
reasons given in our determination of Massachusetts Protective Association, Inc. 
v. Louis R. Freund, Judge, et al., 181 A. 905, of this October term, 1935, Supreme 
Court, the prosecutor should not now be permitted to prove that that person was 
not its agent or that, if he be its agent, his powers were special and not such as to 
justify the service of process upon him. 

The finding below will be affirmed, and the writ of certiorari will be dismissed, 
with costs. 

BILLINGTON v. STATE LIFE INS. CO. No. 13263. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 8, 1935. 
Rehearing Denied Dec. 20, 1935. 
88 Southwestern Reporter (2) 780. 
1. INSURANCE. 

Where insurer’s contract with agent provided for payment of renewal com- 
missions on policies written by agent, failure of insurer to pay entire com- 
mission on one renewal held not breach of entire contract at agent’s election, 
since procurement of each policy was separate transaction making contract 
divisible in character. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

2. INSURANCE. 

In action by agent to recover renewal commissions provided in contract with 
insurer, parol evidence that understanding with parties at time contract was 
entered into was that agent’s employment would be permanent seld inadmis- 
sible, where it had not been alleged that such understanding was omitted from 
contract through fraud, accident, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

3. INSURANCE. 

Where right of agent to renewal commissions under contract depended upon 
his remaining with insurer and writing certain amount of insurance, agent, who 
ceased work for insurer because entire commission on one renewal was not paid, 
held precluded from claiming commissions on premiums subsequently collected on 
policies written by him before he terminated his employment (Rev. St. 1925, art. 
2211). 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Appeal from District Court, Tarrant County; Walter L. Morris, Judge. 

Action by Joe W. Billington against the State Life Insurance Company. From 
an adverse judgment, plaintiff appeals. 

Affirmed. 

Perkins & Culbertson, of Forth Worth, for appellant. 

William M. Short and James E. Whitmore, both of Fort Worth, for appellee. 

Dunkun, Chief Justice. 

On February 15, 1926, Joe W. Billington and the State Life Insurance Company 
entered into the following written agreement: 

“This agreement made the 15 day of February A. D. 1926, between the State 
Life Insurance Company of Indianapolis, Indiana, party of the first part, and Joe 
W. Billington, of Fort Worth, Texas, party of the second part, witnesseth: 

“First: The said party of the first part hereby appoints the said party of the 
second part its Agent, for the purpose and with the authority only of procuring 
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applications for insurance on the lives of individuals, and forwarding the same to 
the party of the first part, or such persons as may be designated by it, and to 
collect, at the time of taking applications or upon delivery of policies first year 
premiums. The party of the second part hereby agrees to remit promptly to 
said party of the first part, or such person or persons as may be designated by 
it, all premiums, when collected, less the commissions herein allowed; and also 
to remit promptly all collections or any application declined or postponed by said 
Company, or upon which a policy has been issued which he fails to deliver to the 
satisfaction of the insured; and the said second party agrees to hold securely all 
commissions on any application taken hereunder, in trust, separate and distinct 
from all other funds, until the policy applied for is fully and satisfactorily delivered 
and generally comply with the instructions of party of the first part, and also with 
the instructions contained in the rate book. It is agreed that when policies are 
returned for cancellations as ‘not taken’ which have been issued as applied for, the 
party of the second part shall pay the medical examination fee incurred by the 
party of the first part. 

“Schedule of Commissions on First Year Premium only as they are paid in 
cash. * * * 

“Form of Policies Covered by This Contract. 

“Ordinary Double Indemnity. 

“(Here follows designation of different forms of policies and commissions to 
be paid on each.) 

“Renewal Commissions. 

“Second: In consideration of his remaining in the service of the Company in 
Newsom and Moore territory and under their supervision and assisting in the 
preservation of the Company’s business, the party of the second part shall receive 
renewal Commissions on gross renewal premiums received in cash by the Company 
on all insurance written by him, except as hereinafter provided, as follows: 5% 
for a period of fifteen years, except on non-participating policies. All nets to be 
paid to Newsom and Moore within 30 days from the date of policy. 

“No renewals shall be paid to the party of the second part unless the said party 
shall write and pay for $100,000 of insurance on the annual basis each calendar 
year (pro rata first year). 

“Should the party of the second part discontinue service with The State Life 
Insurance Company, or this contract be terminated by the party of the first part for 
any cause, all renewal commissions herein provided for shall immediately cease. 

“Third: This contract shall not be terminated by the party of the first part, 
except upon failure or refusal of the party of the second part to comply with its 
provisions, and also to write every three months an average of not less than $8333 
of paid-for insurance per month, in any of which events this contract may be 
terminated by the party of the first part. 

“In witness whereof, the parties hereto have hereunto affixed their respective 
signatures the day and year first above written. 

“(Signed) Newsom & Moore, 
“For Party of the First Part 
“(Signed) Joe W. Billington, 


“Party of the Second Part. 
“Witness Present: (Signed) E. K. Hull 
“This contract shall not go into effect until approved by the President or 
Vice-President of the State Life Insurance Company. 
“Approved: (Signed) H. W. Bennett, President.” 


After the execution of that contract, Billington proceeded to write insurance 
for the company and continued to do so until July 8, 1930. While working under 
that contract, plaintiff procured from Crawford O. Edwards, of Fort Worth, an 
application, dated August 28, 1929, for a certain participating policy of insurance 
on his life in the amount of $50,000. That application was accepted by the com- 
pany, and the policy issued thereupon was in renewal of, and substitution for, 
three other policies theretofore issued in the aggregate sum of $50,000. The 
annual renewal premium required of Edwards to keep the policy in effect was 
$2,527.50, and the premium was duly paid to the company by Edwards. During 
the latter part of the year 1929, Billington demanded of the company 5 per cent 
commission of the first premium paid by Edwards; the commission amounting to 
the sum of $126.37. Representatives of the company expressed a willingness to 
pay one-half of the commission, and contended that the original policies issued to 
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Edwards had been procured by the joint efforts of Billington and E. L. Moore, 
now deceased, and therefore one-half of the premium in question was owing to 
representatives of Moore’s estate. Billington refused to accept less than the 
whole of the commission. 

The controversy which thus arose continued until July 8, 1930, at which time 
Billington wrote the following letter: 

“Mr. Robert E. Sweeney, Vice President and Agency Mgr., State Life Insurance 
Company, Indianapolis, Indiana. 

“Dear Mr. Sweeney: You have completely ignored my letter of December 20, 
1929, which was in answer to your letter of December 18, 1929, and was in regard 
to the renewal commission on Policy #373703 on the life of Crawford O. Edwards. 
In my renewal statement of July 1, 1930, you did not pay me my full renewal on 
this piece of business. This is a breach of my renewal contract and will be treated 
accordingly. 

“There are many important instances connected with this particular piece of 
business, the facts of which will be brought out at the proper time, and, if 
viewed from the standpoint of fairness and impartiality, will cast quite a different 
light on the subject. 

“As I no longer have a contract with the State Life Insurance Company, you 
will, of course, not expect to receive any more applications from me, or renewal 
cooperation either. 

“By you breaking this contract you have matured all the renewals on all the 
business I have on the books as of July 1, 1930, for the full length of time they are 
to run. I hope you will not force me to exercise legal action to collect these 
matured renewals.” 

After the mailing of that letter, Billington rendered no further service to the 
company of any character, all in accordance with the statements in the letter. 

After Billington’s services with the company had ceased, the company collected 
premiums on policies which he had procured and the commission on which he 
would have been entitled to had he continued in the service. 

Billington instituted this suit against the State Life Insurance Company to 
recover a 5 per cent commission of those premiums, and also $126.37, being the 5 
per cent commission collected on the Edwards’ policy before he severed his relations 
with the company. 

According to allegations in his petition, which were fully supported by testi- 
mony introduced, at the time the contract was executed, plaintiff was employed 
by the American National Life Insurance Company in the business of writing 
insurance, and he was induced to give up that employment and accept employment 
with the State Life Insurance Company at the solicitation of Newsom and Moore, 
representing the latter company, and upon representations made by them to the 
effect that his agency for the State Life Insurance Company would be more profit- 
able to him than he could expect to realize from his agency with the American 
National Life Insurance Company. 

According to further allegations and his testimony upon the trial, plaintiff 
informed Newson and Moore, defendant’s representatives, that he expected his 
new employment to be permanent. 

Plaintiff alleged that the facts just related constituted one of the considerations 
for the execution of the contract. 

In addition to a general denial, the defendant specially pleaded that it did not 
terminate the contract, but that plaintiff voluntarily discontinued his services, 
and therefore was not entitled to the commission sued for under the express terms 
of the contract. 

The following are special issues submitted with the findings of the jury 
thereon: 

“L.. Do you find from a preponderance of the evidence that the $50,000 renewal 
policy issued on the life of Crawford O. Edwards, being policy No. 373703, was 
procured solely through the efforts of the plaintiff, Joe W. Billington? Answer: 
Yes. 

“2. Do you find from a preponderance of the evidence that prior to the pay- 
ment of any commission on the $50,000 policy mentioned above, that the defendant 
company’s agents, Newsom & Moore, or either of them, knew that the policy of 
insurance issued on the life of Crawford O. Edwards for $50,000, being policy 
No. 373703, was procured solely through the efforts of the plaintiff, Joe Billington, 
if you have so found? Answer: Yes. 
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“3. Do _you find from a preponderance of the evidence that the State Life 
Insurance Company, the defendant, refused to pay to plaintiff, Joe W. Billington, 


the whole of the commission of $126.37 on the $50,000 policy in question, without 
reasonable cause? Answer: Yes. 


“4. Do you find from a preponderance of the evidence that Joe W. Billington, 
after signing the contract, being Exhibit A introduced in evidence, declared in 
substance to E. L. Moore, defendant’s agent, that he accepted his employment as 
permanent? Answer: Yes.” 

On motion of the defendant, the court rendered judgment awarding plaintiff a 
recovery for $63.18, one-half of the full amount of the commission due on the 
Edwards policy, he having already accepted the other half, but it denied a recovery 
for commissions on all other premiums sued for. Plaintiff has appealed. 


The primary basis of plaintiff’s whole suit is the contention that he had the legal 
right to treat the defendant’s failure to pay the entire commission of $126.37 on the 
premium collected on the renewal policy issued to Edwards as a breach of the 
entire contract and recover not only commission on that premium, but commissions 
on other premiums collected by the defendant after he had ceased to represent 
it on policies theretofore procured by him. He makes no claim of termination of 
the contract by the defendant, or breach thereof, in any other respect, except 
refusal to pay full commission on the premium on the Edwards policy, and the 
evidence shows without dispute that the defendant was willing for a continuation 
of his services as agent, notwithstanding the controversy with respect _to the 
commission on the Edwards policy. The finding of the jury that the Edwards 
policy was procured by plaintiff alone undoubtedly established a right of recovery 
for the full commission of $126.37 for premiums collected on that policy. 


[1] But we believe it manifest that the defendant’s contract to pay plaintiff 
commissions on policies written by him was necessarily divisible in character, since 
the procurement of each policy was a separate transaction, wholly independent 
of all others, and for each breach a separate cause of action would lie. We 
believe that this conclusion is abundantly sustained by the authorities. El Paso 
& S. W. R. Co. v. Eichel & Weikel (Tex. Civ. App.) 130 S. W. 922, writ refused, 
and authorities there cited; Lewis v. New York Life Insurance Co. (C. C. A.) 
181 F. 433, 435, 30 L. R. A. (N. S.) 1202; Worthington v. Gwin, 119 Ala. 44, 24 
So. 739, 43 L. R. A. 382; 13 Corpus Juris, § 735, p. 658, § 738, p. 659; 6 R. C. L. 
§ 390, p. 1033; 1 Tex. Jur. § 55, p. 672 

We have carefully considered authorities cited by appellant to support the 
contention that the refusal of the defendant company to pay the commission on the 
Edwards premium was in legal effect a breach of the entire contract, at plaintiff’s 
election. As we construe them, the contracts involved in those authorities are 
easily distinguishable from ‘the facts in this case, and we do not believe that they 
are at variance with the conclusion we have reached with respect to the contract in 
the case at bar. A review of those authorities and an attempt to point out the 


distinguishing features of the contracts therein involved would unduly prolong 
this opinion and is unnecessary. 


[2] The finding of the jury to the effect that at the time the contract was 
entered into it was the understanding of the parties thereto that the same would 
be permanent cannot be given any effect. Testimony to support that finding was 
in¢competent because it would vary the terms of the written contract; there being 
no pleading that such understanding was omitted from the contract through fraud, 
accident, or mistake. Henry v. Phillips, 105 Tex. 459, 151 S. W. 533; Southern 
Surety Co. v. Nalle & Co. (Tex. Com. App.) 242 S. W. 197, 201; Rogers v. Rogers 
(Tex. Com. App.) 15 S.W.(2d) 1037; 17 Tex. Jur. § 354, p. 794, § 361, p. 806. 

[3] As shown in the contract, plaintiff's right to renewal commissions depended 
on his re maining in the service of the company and assisting in the preservation 
of the company’s business, and, further, that no renewals would be paid to him 
unless he should write every three months an average of not less than $8,333.33 
of paid for insurance per month. By his letter of date July 8, 1930, he expressly 
repudiated that obligation without legal excuse therefor, and thereby precluded 
himself from claiming any commission on the premiums collected by the company 
after he ceased his services on’ policies written by him before he terminated his 
mployment and for whch he sued. American National Insurance Co. v. Teague 
(Tex. Com. App.) 237 S. W. 248; Locher v. New York Life Insurance Co., 200 
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Mo. App. 659, 208 S. W. 862; King v. Raleigh, 100 Mo. App. 1, 70 S. W. 251; 14 
R. C. L. § 42, p. 869; Revised Civil Statutes, art. 2211. 
For the reasons stated, the judgment of the trial court is affirmed. 


BITTERS v. CENTRAL MUT. HAIL & CYCLONE INS. CO. OF APPLETON. 
Supreme Court of Wisconsin. Dec. 3, 1935. 
263 Northwestern Reporter 644. 
1. INSURANCE. 

Where directors, pursuant to by-laws forming part of contract of cyclone insur- 
ance, met to determine rate of assessment and to levy annual assessment, and 
adopted motion to adopt secretary’s report recommending one-mill assessment on 
cyclone insurance, secretary’s report and recommendation, when acted on by 
directors, in legal effect became action of directors; it being immaterial whether 
such action was called motion or resolution. 

(For other cases, see Insurance, Dec. Dig. § 191.) 

2. INSURANCE. 

Notice from mutual insurance company other than town mutual company, 
informing holder of cyclone policy as to annual assessment and rate and amount 
due from him, held sufficient under by-laws; notice of gross amount of assessment 
being unnecessary (St. 1898, §§ 1966—2 to 1966—12, § 1941g, par. 2, as added by 
Laws 1909, c. 460). 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 

3. INSURANCE. 

Cyclone policy held suspended pursuant to assessment notices and by-laws by 
nonpayment of annual assessment, and tender of payment after loss occurred 
could not reinvest insured with his rights under policy before default. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Appeal from a judgment of the Circuit Court of Oconto County; Arold F. 
Murphy, Circuit Judge. . 

Action by Harry Bitters against the Central Mutual Hail & Cyclone Insurance 


Company of Appleton. Judgment for plaintiff, and defendant appeals.—[By 
Editoril Staff.] 


Reversed, with directions. 

Walter P. Melchior, of New London, (Benton, Bosser, Becker & Parnell, of 
Appleton, of counsel), for appellant. 

Harold W. Krueger, of Oconto, for respondent. 





